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CHAIR LETTER

Dear Chief Justice O’Connor:

Enclosed please find the final report and recommendations of the Supreme Court Task
Force on the Ohio Disciplinary System. A year ago, you charged us with the responsibility of
reviewing and recommending improvements to Ohio’s current disciplinary system for judicial
officers and attorneys. We believe our report and recommendations fulfill that charge.

I would like to express my gratitude to the members of the Task Force and its workgroups
for their hard work and dedication. Their diverse views and ideas, coupled with their willingness
to have constructive discussions aimed at reaching consensus, have resulted in a wide range of
recommendations that we believe will improve the disciplinary system.

I also want to take this opportunity to thank and acknowledge three members of the
Supreme Court staff. Statistics Analysts Brian Farrington and Nikole Hotchkiss and Deputy Chief
Legal Counsel John S. VanNorman provided outstanding help in fulfilling our charge and
developing and finalizing this report. This report would not have been possible without their hard
work and expertise. We also are indebted to Janet Green Marbley, administrator of the Lawyers’
Fund for Client Protection, for the valuable information and insights she provided regarding her
organization’s work.

On behalf of the members of the Task Force, thank you for the opportunity to serve and to
offer our findings and recommendations on these important issues.

Should there be any questions raised by this report, or any need for explanation or
elaboration, | remain at the Court’s disposal.

Sincerely yours,

Paul M. De Marco
Task Force Chair
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THE TASK FORCE’S CHARGE

In July 2018, Chief Justice Maureen O’Connor of the Supreme Court of Ohio established
the Task Force on the Ohio Disciplinary System and charged it with reviewing and recommending
improvements to Ohio’s current disciplinary system for judicial officers and attorneys. She gave
the Task Force these specific directions:

1) Examine how to strengthen the disciplinary system in order to provide for more
timely resolution of complaints and allegations against judicial officers and attorneys;

@) Determine whether the disciplinary system should be bifurcated into separate
systems for attorneys and judicial officers and, if so, offer any recommendations necessary
to implement this change;

3) Offer any other recommendations the task force deems appropriate to further public
trust and confidence in the bar and judiciary.
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WORK OF THE TASK FORCE

Over the past year, the Task Force has taken many steps to fulfill its charge. After an initial
review to ensure all members shared a common understanding of the rules, structure, and process
for addressing disciplinary matters in Ohio, the Task Force established three workgroups:

e Structural Improvements and Time. This workgroup examined whether the
disciplinary system should be bifurcated into separate systems for attorneys and judicial
officers; considered other approaches, short of full bifurcation, to expedite and improve
the judicial discipline process; reviewed the relationship between the Office of
Disciplinary Counsel (ODC) and the 32 certified grievance committees (CGCs)
established by local bar associations insofar as each performs its coequal role in
investigating and prosecuting grievances; reassessed the role of the CGCs’ bar counsel
in this bimodal disciplinary process; scrutinized the amount of time taken at all three
levels of the disciplinary process (i.e., investigation/prosecution by ODC and the CGCs,
adjudication/recommendation by the Board of Professional Conduct (BPC), and review by the
Supreme Court); and reviewed all current processes for investigating and adjudicating
disciplinary matters in search of ways to streamline and improve them.

e Justice Disciplinary System. This workgroup reviewed the existing disciplinary
system for Supreme Court justices to determine whether it should be revised and, if so,
how.

e Public Confidence. This workgroup examined ways to enhance public confidence in
the disciplinary system for judges and attorneys overall, while ensuring due process
rights for those accused of misconduct, and reviewed the process by which the system
addresses mental health and substance abuse issues for judges.

In addition to meetings of these workgroups, the full Task Force met on seven occasions.
On each of these occasions, the Task Force received and reviewed workgroup and staff reports,
digesting large volumes of data regarding ODC, CGCs, BPC, and Supreme Court caseloads and
disposition times.

The bulk of the Task Force’s meeting on January 25, 2019 was devoted to hearing from
bar counsel for the CGCs regarding their and their committees’ role in the disciplinary process,
ways to improve its functioning particularly vis-a-vis the statewide role played by ODC, and steps
to expand, bolster, and standardize the role of bar counsel across the 32 CGCs.

The Task Force also conducted a survey of disciplinary system stakeholders — including
frequent counsel for lawyers and judges accused of misconduct as well as current and former BPC
members — to elicit their experiences, attitudes, perceptions, and recommendations regarding
ODC'’s and the CGCs’ handling of disciplinary matters involving lawyers and judges. The survey
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was similar to one conducted by a previous Supreme Court task force in 2010 and was intended to
measure any changes in perceptions of the system in the past eight years.

The Task Force now submits its final report and recommendations. The Task Force hopes
that this report will serve as an educational document for those unfamiliar with Ohio’s disciplinary
process for judges and attorneys and that the information and the recommendations outlined in this
report will provide a framework for improving this system.
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EXISTING DISCIPLINARY SYSTEM
A.  OVERVIEW

Ohio maintains a three-tiered disciplinary system: grievances are investigated and
prosecuted by state or local agencies at the first level, adjudicated by a board through a formal
complaint process at the second level, and reviewed by the Supreme Court at the third level. Ohio’s
three-tiered disciplinary system is unique among the states in three significant respects that bear
on the work of the Task Force.

First, Ohio maintains a bimodal process for investigating and prosecuting alleged attorney
misconduct, with coequal jurisdiction split between a centralized statewide authority (ODC) and
certified local committees — the 32 CGCs (Gov.Bar R. V, Sec. 5). For a roster of each CGC, see
Appendix E.

Second, Ohio splits the authority for investigating and prosecuting alleged judicial
misconduct between two centralized statewide authorities, ODC and the CGC of the Ohio State
Bar Association (OSBA) (Gov.Bar R. V, Secs. 4(A) and 5(A)).

Third, Ohio uses one 28-commissioner Board of Professional Conduct (BPC) composed of
volunteer lawyers, judges, and laypersons to hear formal disciplinary complaints against both
lawyers and judges (Gov.Bar R. V, Secs. 1(A) and 2).

B. ATTORNEY AND JUDGE DISCIPLINE SYSTEM
1. Investigations of Professional Misconduct Allegations

As noted, allegations of professional misconduct against an Ohio lawyer are investigated
by either ODC or one of the 32 CGCs established by local bar associations. Allegations of
professional misconduct against an Ohio judicial officer are investigated either by ODC or
OSBA’s CGC. See Appendix C for the disciplinary process flow chart.

Investigations typically are undertaken when a grievance is filed, although ODC or a CGC
may initiate an investigation sua sponte, i.e., without a grievance based on other knowledge of
possible misconduct (Gov.Bar R. V, Sec. 9(C)(1) and Gov.Jud.R. II, Sec. 2(A)).

Both ODC and OSBA’s CGC have statewide jurisdiction. The other CGCs have
jurisdiction only within a limited geographic region — typically a single county or, in two
instances, multiple counties — served by whatever bar association or associations established the
CGC (Gov.Bar R. V, Secs. 4(A) and 5(A)). For a map of the CGCs’ jurisdictions, see Appendix
F.
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If the confidential investigation yields substantial, credible evidence of professional
misconduct by the lawyer or judge, a formal complaint may be filed with BPC. The complaint sets
forth the misconduct in which the lawyer or judge allegedly engaged and identifies specific
provisions of the Ohio Rules of Professional Conduct or the Ohio Code of Judicial Conduct
allegedly violated. The complaint is accompanied by investigatory materials that may include
reports, depositions, witness statements, documents, and a response from the lawyer or judge to
the misconduct allegations. (Gov.Bar R. V, Sec. 10.)

The complaint is filed by ODC or a CGC as the “relator.” The lawyer or judge who
allegedly engaged in professional misconduct is referred to as the “respondent.”

2. Procedures before BPC

Each formal complaint filed with BPC is reviewed by a three-member probable cause
panel, unless the respondent waives an independent probable cause review. The panel reviews the
complaint, accompanying investigatory materials, and any opposition to the complaint filed by the
respondent. The panel then makes an independent determination of whether probable cause exists
to believe the lawyer or judge engaged in the professional misconduct alleged in the complaint.
The probable cause panel may certify the complaint in its entirety, certify a portion of the
complaint and dismiss a portion, or dismiss the complaint in its entirety. (Gov.Bar R. V, Sec. 11.)

Upon board certification, the formal complaint becomes public and is served on the
respondent, who must file an answer to the allegations. Once an answer is received, the BPC
director assigns the case to a hearing panel. The hearing panel consists of three BPC
commissioners, selected at random by the director, one of whom is designated as chair. The hearing
panel may not include a commissioner who served on the probable cause panel that certified the
complaint or a commissioner who resides in the appellate district from which the complaint arose.
(Gov.Bar R. V, Sec. 12(C).)

The panel is responsible for conducting an evidentiary hearing on the allegations contained
in the formal complaint.! The hearing is conducted in a trial format with the panel chair presiding.
The relator bears the burden of establishing each specific charge of professional misconduct by
clear and convincing evidence. This standard of proof is greater than the preponderance-of-the-
evidence standard used in most civil proceedings, but less than the beyond-a-reasonable-doubt
standard necessary to prove criminal conduct. The relator may establish violations by providing
the testimony of witnesses and documentary evidence. The respondent may present testimony and
other evidence to counter that presented by the relator. The panel may also require the respondent
to answer questions posed by the panel even if the respondent is not called as a witness by either
party. The parties may enter into stipulations to some or all of the factual and legal matters
presented by the case. (Gov.Bar R. V, Sec. 12(F).)

! The consent-to-discipline process, available solely within 60 days of the panel’s appointment (unless this deadline is extended for
good cause), obviates the need for a panel hearing if the panel and BPC approve the parties’ agreement. (Gov.Bar R. V, Sec. 16).
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The Supreme Court has established aggravating and mitigating factors that the BPC panel
considers in recommending the appropriate sanction to be imposed for any professional
misconduct the panel finds. A significant portion of a panel hearing may be devoted to the relator’s
presentation of evidence to establish aggravating factors and the respondent’s presentation of
mitigation evidence. (Gov.Bar R. V, Sec. 13.)

The panel often asks the relator and the respondent to present arguments on the appropriate
sanction to be imposed, should there be a finding of misconduct. Arguments advocating a
particular sanction usually are accompanied by citations to Supreme Court decisions involving the
same or similar misconduct and the same or similar aggravating and mitigating factors.

Upon conclusion of the hearing, the panel deliberates in private. The panel chair prepares
awritten report of the findings of fact, conclusions of law, and a recommended sanction. The report
is circulated to the other panel members, and an approved version is placed on the agenda for the
next BPC meeting. The full BPC may accept, reject, or modify the panel’s report and
recommendation. If the report is rejected, BPC may vote to dismiss the case or return it to the panel
to take additional evidence. (Gov.Bar R. V, Sec. 12(F) through (J).)

If BPC approves or modifies the hearing panel’s report, the director prepares a certified
report and files it and a record of BPC’s proceedings with the Supreme Court. The report is filed
within one or two business days after the BPC meeting. The report becomes public upon filing
with the Clerk of the Supreme Court, and a copy is available on the Supreme Court’s online docket.
(Gov.Bar R. V, Sec. 12(K).)

3. Review by the Supreme Court

Once BPC submits its report to the Supreme Court in a given disciplinary case, the Court
issues an order to show cause. If one or both of the parties files an objection to BPC’s report, the
Court conducts an oral argument prior to issuing its decision. If no objection is filed, the Court
issues its decision without any oral argument. In reviewing BPC’s report, the Court can affirm,
reject, and modify any BPC finding of a disciplinary violation or any sanction recommended by
BPC. The lone exception is consent-to-discipline (CTD) cases, in which both BPC’s and the
Court’s authority is limited to approving or disapproving the discipline agreed upon by the accused
attorney or judge and the relator, without any adjustment. In CTD cases, the agreed-upon sanction
can range from a public reprimand to a stayed or unstayed term suspension. No show-cause order
is issued when BPC files a report recommending acceptance of a CTD agreement. (Gov.Bar R. V,
Sec. 16 and 17.)
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C. DISCIPLINE SYSTEM FOR SUPREME COURT JUSTICES

To reduce the potential for conflicts of interest, the Ohio Rules for the Government of the
Judiciary establish a unique procedure for grievances against a justice of the Supreme Court. In
general, this procedure tracks the steps for investigating and adjudicating allegations of misconduct
against other judges. However, the process is overseen by the Chief Judge of the Courts of Appeals
and operates independently of ODC and BPC, both of which are Supreme Court-established
entities. See Appendix D for the justice grievance investigation process flow chart.

Step 1.  Filing of Grievance and Determination of Ethical Violation

Any grievance alleging misconduct by the Chief Justice or a justice of the Supreme Court,
or alleging that the Chief Justice or a justice of the Supreme Court is unable to discharge the duties
of judicial office by virtue of a mental or physical disability, is filed with ODC for an initial review.
If ODC determines the grievance alleges an ethical violation, it is forwarded to the Chief Judge of
the Court of Appeals. (Gov.Jud.R. I, Sec. 2(B).)

Step 2.  Three-Judge Review Panel Determination of Good Cause

Upon receipt of the grievance, the Chief Judge must select by lot a three-member review
panel of appellate judges. This panel reviews the grievance and any response from the justice
named in it and determines whether good cause exists for further investigation of the grievance.
The panel reports its determination in writing directly to the Chief Judge. The judges on this panel
are selected from a pool that is created each year. Each January, the administrative judge of each
appellate district must designate one appellate judge from the district, other than the presiding
judge, to be eligible for service on a three-judge panel. (Gov.Jud.R. Il, Sec. 4(A).)

Step 3.  Special Disciplinary Counsel Investigation

If the three-judge review panel determines that good cause exists for further investigation,
the Chief Judge must appoint a special disciplinary counsel. The special disciplinary counsel may
be an attorney admitted in Ohio or one licensed and in good standing in any other state and
admitted pro hac vice in Ohio by the Chief Judge. The special disciplinary counsel may not be an
employee or appointee of the Supreme Court or have any interest in a case pending before it while
serving as the special disciplinary counsel.

The special disciplinary counsel conducts further investigation of the allegations contained in the
grievance and any other misconduct discovered during the course of the investigation. (Gov.Jud.R.
I, Sec. 4(B)(1)(a) and (3)(a).)

Step 4. Hearing by a Different Three-Judge Panel
Upon completion of the investigation, the special disciplinary counsel either must report to

the Chief Judge that the grievance should be dismissed or prepare and file a formal complaint with
the Chief Judge alleging that substantial, credible evidence exists to believe that the justice named
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in the grievance engaged in misconduct (Gov.Jud.R. II, Sec. 4(B)(2)(a)). The Chief Judge then
appoints a hearing panel of three full-time trial court judges selected by lot and forwards the
complaint to the BPC director, who sends a copy of the formal complaint to the respondent. Similar
to the three-judge review panel, the judges on the three-judge hearing panel are selected from a
pool that is created each year. Each January, the administrative judge of each appellate district
must designate two full-time trial judges from within the appellate district to be eligible for service
on a three-judge hearing panel. (Gov.Jud.R. I, Sec. 4(C)(1) and (5).)

With reasonable notice to the parties, the three-judge hearing panel holds a hearing on the
complaint. If a majority of the hearing panel determines, by clear and convincing evidence, that
the respondent is guilty of misconduct and a disciplinary sanction is merited, or that the respondent
has a mental or physical disability that makes the respondent unable to discharge the duties of
office, the hearing panel files a certified report of the proceedings, its findings of fact, conclusions
of law and recommended sanction with the BPC director, who sends a copy of the report and
recommendations to the Chief Judge and the Clerk of the Supreme Court. (Gov.Jud.R. Il, Sec.
4(C)(2) through (4).)

Step 5.  13-Judge Adjudicatory Panel’s Confirmation of Three-Judge Hearing
Panel’s Recommendation

Upon receipt of the hearing panel’s report and recommendations, the Chief Judge appoints
a 13-judge adjudicatory panel to review the three-judge hearing panel’s report and
recommendations. The 13-judge adjudicatory panel consists of the Chief Judge and the presiding
judge of each appellate district. The adjudicatory panel issues to the justice accused of misconduct
an order to show cause why the report and recommendation of the hearing panel should not be
confirmed and a disciplinary order entered. Within 20 days after issuance of the show-cause order,
the respondent or the relator may file objections to the report or recommendations. If objections
are filed, the 13-judge adjudicatory panel must promptly schedule oral argument on the objections.
After the hearing on the objections, or if no objections are filed, the adjudicatory panel must issue
an order as it finds proper. (Gov.Jud.R. 1, Sec. 4(D).)
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FINDINGS AND RECOMMENDATIONS

A IMPROVING OHIO’S DISCIPLINARY SYSTEM AND ENHANCING PUBLIC
CONFIDENCE

1. Expanding the Responsibilities of Local Bar Counsel in CGC Investigations
and Prosecutions

Findings: The Task Force reviewed the relationship between ODC and the 32 CGCs,
insofar as each performs its coequal role in investigating and prosecuting grievances, and
reassessed the role of the CGCs’ bar counsel in this bimodal disciplinary process. The Task Force
submits the time has come to expand the role that bar counsel play in this process by requiring bar
counsel to personally lead CGC prosecutions of disciplinary matters and train CGC members to
fulfill their investigative and prosecutorial responsibilities.

According to information provided to the Task Force, the annual cost of maintaining the
CGC side of this bimodal process is about $1.9 million, a cost paid for using attorney registration
fees from the approximately 45,000 registered Ohio lawyers. By comparison, the annual operating
budget of ODC is about $3.2 million. Proportionate to these budget figures, the 32 CGCs handle
about 35 percent of all grievances opened for investigation, while ODC handles the remaining 65
percent. It is reasonable to expect the CGCs to handle their share of investigative and prosecutorial
responsibilities competently and on a par with ODC. The evidence gathered by the Task Force,
some of it anecdotal and some survey-based, suggests this is not perceived to be the case across
all CGCs. If the results of surveys of disciplinary process stakeholders conducted by a prior task
force a decade ago and by this Task Force now are any indication, performance in investigating
and prosecuting disciplinary cases is perceived to be uneven among the 32 CGCs and to lag behind
that of ODC, leading to different case outcomes depending on whether ODC or a CGC, or which
CGC, prosecutes the case (see Appendix B for the survey results). To the extent Ohio maintains
this bimodal process in the future, it is essential that the quality of investigations and case
presentations and the results of prosecutions be consistent, regardless of whether ODC or a CGC,
or which CGC, brings a particular disciplinary case. The Task Force concludes this can best be
assured by expanding, bolstering, and standardizing the role of bar counsel in disciplinary
investigations and prosecutions.

To be clear, the Task Force does not recommend jettisoning or dramatically altering the
system of dividing investigative and prosecutorial responsibilities between ODC and the CGCs.
Rather, the Task Force finds that there needs to be a period of further study of the CGCs’ place in
this bimodal process, combined with the recommended enhancement of the role that the CGCs’
bar counsel play in it.
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All 32 CGCs perform their disciplinary responsibilities through a combination of bar
counsel and volunteer committee members. Each CGC must have a minimum of 15 members and
the committee membership must include non-attorneys. The volunteer committee members
participate in investigations and the lawyer members play a role in the prosecution of cases
presented to BPC for adjudication. The role of volunteer attorneys varies significantly across the
32 CGCs. In some instances, the volunteer attorneys are lead counsel in prosecutions and, in at
least two instances, often are the committee’s only representatives in attendance at BPC hearings.
In other instances, the volunteer attorneys may conduct grievance investigations, but perform a
secondary role or no role at all in the actual prosecution.

Each CGC must have a bar counsel whose duties are set forth in Gov.Bar R. V, including:
assisting in the intake and investigation of grievances, supervising the investigation of grievances
and the prosecution of formal complaints, assisting in prosecuting formal complaints, advising the
CGC on matters of professional conduct and disciplinary procedures, and participating in
educational activities related to professional conduct and disciplinary procedures. (Gov.Bar R. V,
Sec. 5(D)(1)(d).)

Bar counsel may be a full-time staff member of the bar association that sponsors the
committee (as is the case with the six largest CGCs), a private law firm attorney whose bar counsel
responsibilities are part of the attorney’s practice, or a volunteer lawyer. Much like the volunteer
attorney members of the CGC, the participation of bar counsel in formal disciplinary proceedings
varies significantly. In some instances, bar counsel serves as lead counsel or actively co-counsels
with volunteer attorneys in most or all of a CGC’s prosecutions. In other instances, bar counsel
serves in what might best be described as a litigation support role and has little, if any, participation
in disciplinary hearings beyond attendance. Bar counsel for some CGCs do not regularly attend
disciplinary hearings in cases prosecuted by their committees.

Currently, Gov.Bar R. V, Sec. (5)(D)(1)(e) requires ODC to provide biannual training for
volunteer lawyers and bar counsel who are designated as trial counsel of record in a case
prosecuted before BPC. Although the training has received strong reviews and has been well
attended, there is concern that the program has not produced the desired results. The training
program offers in-depth and hands-on training for attendees. However, the vast majority of
disciplinary investigations and prosecutions conducted by CGCs are undertaken by 10 to 12 CGCs.
Thus, many of the volunteer lawyers who attend the training do not have a regular opportunity to
exercise the skills and practice tips offered in the training sessions.

The Task Force finds that bar counsels’ involvement in the disciplinary activities of their
committees must be expanded, bolstered, and standardized across all 32 CGCs. The focus of
ODC’s training should be shifted from CGC members to bar counsel, who then will be required to
train their respective CGC members to fulfill their investigative and prosecutorial responsibilities.
Bar counsel also should be required to personally lead CGC prosecutions of disciplinary matters.

10
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Recommendations: The Task Force recommends that Gov.Bar R. V, Sec. 6 be amended
to require bar counsel for each CGC to: (1) be designated as lead counsel of record in every
disciplinary case filed with BPC by their CGC; (2) participate personally and substantially as lead
counsel in all prehearing activities, including phone conferences with the panel chair, discovery
depositions, meetings with respondents or respondents’ counsel, drafting stipulations, etc.; (3) be
present at counsel table for each hearing before the BPC panel; (4) participate personally and
substantially in litigating the case before BPC; (5) attend at least six hours of annual training
offered by ODC and participate in regular meetings convened by ODC aimed at achieving uniform
best practices statewide; and (6) train their committee members on matters of professional conduct
and disciplinary procedure (see lines 17 through 41 of Appendix A). The Task Force also
recommends that Gov.Bar R. V, Sec. 6 be amended to provide that the failure of bar counsel to
abide by the provisions set forth in this rule may result in the delay or denial of the CGC’s quarterly
and annual reimbursement, decertification of bar counsel, or decertification of bar counsel’s CGC
(see lines 43 through 45 and 51 through 54 of Appendix A). The Task Force further recommends
that, once this enhancement of bar counsel’s role is implemented, the Court should survey
disciplinary system stakeholders regularly to gauge their impressions of progress toward the twin
goals of improving the CGCs’ performance in investigating and prosecuting disciplinary cases and
of putting them on a par with ODC’s. Finally, the Task Force recognizes that these goals will be
difficult to achieve to the extent many CGCs continue to bring few disciplinary complaints. To
address this, the Task Force recommends that ODC provide opportunities for bar counsel in CGCs
bringing fewer complaints to sit “second chair” in ODC disciplinary hearings, to the extent
practicable.

2. Bifurcation of Lawyer and Judge Discipline Procedures

Findings: The Chief Justice specifically directed the Task Force to consider whether
bifurcation of the current disciplinary system into separate systems for attorneys and judges is
warranted. The Task Force concludes it is not.

Usually only a handful of BPC’s dispositions in a given year — roughly 5 percent of its
total dispositions — are in cases involving judicial officers.? In the past five years, the most “judge
cases” BPC disposed of in a single year was eight in 2018, representing 13 percent of all BPC
dispositions that year. Normally, BPC handles far fewer “judge cases” in a given year — only two
dispositions in 2017, three in 2016, two in 2015, five in 2014, and 33 over the past decade® (an
average of about three per year), but none so far in 20109.

2 The Task Force treated as a “judge case” any case in which a judge or magistrate is alleged to have violated the Ohio Code of
Judicial Conduct, regardless of the respondent’s status at the time the formal complaint is filed or the case goes to a hearing.

3 The Supreme Court disposes of comparably few “judge cases” in a normal year. The Court disposed of one in 2009, five in 2010,

two in 2011, seven in 2012, two in 2013, three in 2014, one in 2015, one in 2016, one in 2017, and two in 2018 — a total of 25 in
the past decade, or about two to three cases per year.

11
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Judge Discipline Case Dispositions
Board of Professional Conduct, 2009 to 2018

10
8

6

6
5
3 3
2 2 2
 Ale=EEEEE

2009 2010 2011 2012 2013 2014 2015 2016 2017 2018

A~

N

Due to the relatively small number of “judge cases” BPC handles in a typical year, it is
difficult to arrive at “average” disposition times for such cases, but BPC disposition times for
“judge cases” do not appear appreciably different from its normal disposition times for all cases
— that is, about eight to nine months from probable cause certification to BPC report.

There is no doubt that the public has a substantial, special interest in expediting “judge
cases.” It does not benefit the public to leave an unwarranted charge looming over an innocent
judge or to let a judge who has committed serious misconduct remain on the bench. To create an
entirely separate system for investigating and adjudicating “judge cases,” however, seems
unnecessary given the relatively small number of such cases in the disciplinary system at any given
time. A board comparable to BPC that is exclusively dedicated to adjudicating “judge cases” would
have only a handful of cases to hear each year — roughly three, given the data over the past decade
— and would be unlikely to improve upon BPC’s current disposition times, i.e., about seven to
eight months from probable cause certification to final report for “judge cases.” Moreover, the
Task Force fears that the relatively small caseload of a board solely dedicated to adjudicating
“judge cases” would make it difficult for members of that board to develop experience and
expertise in handling such cases, which could lead to results that dash rather than meet heightened
public expectations. In fact, in 1983, the Supreme Court created a separate board to hear “judge
cases”; however, within five years, the court eliminated that board and transferred the authority to
adjudicate “judge cases” to the Board of Commissioners on Grievances and Discipline, now
known as BPC.

As it stands now, Ohio’s unitary system for investigating and adjudicating grievances
against attorneys and judges produces timely, effective results by using the same experienced
group of individuals to investigate and review all allegations of misconduct, whether directed at
attorneys or judges. In short, the Task Force finds merit in maintaining this unique unitary system.
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The Task Force nonetheless concludes there is room to expedite investigations of judges
accused of misconduct, which as noted normally vary in duration from six months to a year
depending on whether the investigation culminates in a formal complaint against the judge or a
dismissal.

Recommendation: The Rules for the Government of the Bar establish ODC and charge it
with, among other duties, investigating and prosecuting allegations of misconduct by judicial
officers and allegations of mental illness, alcohol and other drug abuse, or disorder affecting such
officers (Gov.Bar R. V, Sec. 4(A)). To assist in fulfilling these duties, ODC has the discretion to
appoint staff, including attorneys and investigators, and to allocate responsibilities among them
(Gov.Bar R. V, Sec. 4(C)). To expedite investigations of judicial officers accused of misconduct,
the Task Force recommends formalizing — and making a permanent requirement — a step already
in the works as a pilot project at ODC: requiring ODC to devote appropriate dedicated personnel
to prioritizing the investigation and prosecution of “judge cases.” Although this would require
additional resources (i.e., staff), over time, these ODC personnel would develop expertise and
efficiencies in handling investigations and prosecutions of these cases. The Task Force finds that
implementing this requirement could not help but shorten investigations of judges by an
indeterminate but nonetheless meaningful amount of time, all to the substantial benefit of the
general public.

3. Addressing Other Issues Related to the Disciplinary Process for Judges

Findings: Sanctions available for judicial officers who commit misconduct currently are
the same as for lawyers who do — public reprimand, probation, suspension, and disbarment
(Gov.Bar R. V, Sec. 12(1) and (K)). Judicial officers hold a unique position of public trust in our
legal system. As long as they hold this position, judges should be and are held to a higher standard.
The Task Force finds it inconsistent with this higher standard to allow judges who commit serious,
egregious misconduct to retain their seats on the bench. The Task Force also concludes that lawyers
who commit misconduct while holding positions of public trust — i.e., judges and other elected
officials — should face disciplinary prosecution without being able to resort to the consent-to-
discipline process.

Recommendations: The Task Force concludes the time has come to expand the range of
sanctions for judges to include removal from office for any judge found to have committed serious,
egregious misconduct while holding judicial office (see lines 171 through 193 of Appendix A).
This would entail amending Revised Code 2701.11 and 2701.12, both of which warrant
amendment in any event due to some outdated references (e.g., to “the board of commissioners on
grievances and discipline” and to “a crime involving moral turpitude”). The Task Force
recommends the statutes be amended to authorize the Supreme Court, upon the recommendation
of BPC, to remove a judicial officer for specified misconduct, as with the other sanctions the Court
can impose on judicial officers under Gov.Bar R. V (see lines 189 and 190 and 910 through 987
of Appendix A). The Task Force further recommends that sitting judicial officers and other elected
officials be disqualified from entering into CTD agreements for misconduct committed while in
office (see lines 291 through 293 of Appendix A).
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4. Improving the Disciplinary Process for Supreme Court Justices

Findings: At its initial meeting, the Chief Justice directed the Task Force to examine the
process for investigating and prosecuting grievances against sitting Supreme Court justices. This
process, as noted previously, functions independently of the normal disciplinary process for judges
and lawyers, under the auspices of the Court of Appeals Judges Association (CAJA). The Task
Force finds substantial room to improve and streamline this process and to enhance public
confidence in it. Among the issues identified are CAJA’s lack of familiarity and experience with
disciplinary procedures, the lack of uniformity in procedures employed by one Chief Judge of the
Court of Appeals versus another, and uneven levels of experience, qualifications, expertise, and
performance between and among special counsel assigned to investigate and prosecute these
disciplinary matters.

Recommendations: The Task Force offers the following package of recommendations to
address these shortcomings, while preserving the independence of the investigation, prosecution,
and adjudication of grievances against sitting Supreme Court justices.

Guidance for Participants in the Justice Disciplinary Process. The Chief Judge of the
Court of Appeals has various important responsibilities in the Supreme Court justice disciplinary
process. There currently are no educational materials to guide the Chief Judge in fulfilling these
responsibilities. Nor are there any materials to guide the judges serving on the various panels in
this process or the attorney appointed as special disciplinary counsel. To correct these deficiencies,
the Task Force recommends that ODC and BPC collaborate to create detailed educational
materials, guidance, and templates for the Chief Judge, for the judges who serve on the various
panels, for the former BPC members appointed to serve on the proposed probable cause panel (see
below), and for any attorney appointed to serve as special disciplinary counsel (see lines 741
through 745 of Appendix A). The Task Force further recommends that these materials emphasize
the need for, and offer specific guidance to facilitate, timeliness in this process. In addition, the
Task Force recommends that the Chief Judge be allowed to contact the BPC director for procedural
guidance, separate and apart from the substance of any particular grievance against a justice (see
lines 735 through 739 of Appendix A).

Expanding Pool of Judges Eligible for Good Cause Panel. Any grievance alleging
misconduct by the Chief Justice or a justice of the Supreme Court, or alleging that the Chief Justice
or a justice of the Supreme Court is unable to discharge the duties of judicial office by virtue of a
mental or physical disability, is filed initially with ODC for review. If ODC determines that the
grievance alleges an ethical violation, it is forwarded to the Chief Judge of the Court of Appeals.
Upon receipt of the grievance, the Chief Judge must select by lot a three-member review panel of
appellate judges, which determines whether good cause exists for further investigation of the
grievance. (Gov.Jud.R. I, Secs. 2(B) and 4(A)(1) and (2).) Under the current rules, the Chief Judge
appoints members of the three-judge review panel from a pool of appellate judges created each
year. Specifically, each January, the administrative judge of each appellate district must designate
one appellate judge from the district, other than the presiding judge, to be eligible for service on a
three-judge panel. (Gov.Jud.R. II, Sec. 4(A)(3).) Due to the possible need for multiple “good
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cause” panels to be appointed at the same time, the Task Force recommends that the pool of
available judges include the most senior judge and one other judge in each appellate district, for a
total of two, as long as neither individual is the Chief Judge of the Court of Appeals or the presiding
judge of that district (see lines 578 and 579 of Appendix A).

Deadline for Good Cause Determination. The three-judge review panel appointed by the
Chief Judge must review a grievance filed against a justice and any response received from the
justice, in order to determine if good cause exists for further investigation of the grievance
(Gov.Jud.R. Il, Sec. 4(A)(2)). There currently is no established deadline for this review panel to
make its assigned determination. The Task Force recommends establishing a 30-day deadline for
the three-judge review panel to make its determination or a 14-day deadline if no response is
received. The Task Force believes this will provide the panel with ample time to review the
grievance and the response of the justice. The rule should allow for an extension of this deadline
upon a showing of good cause, which would avoid unnecessary delays. (See lines 569 through 572
of Appendix A).

Notice to Justice Named in Grievance. If after reviewing the grievance filed against a
justice and any response received from the justice, the three-judge review panel determines that
good cause does not exist for further investigation of the grievance, the panel must report its
determination to the Chief Judge, who then must notify the grievant of the panel’s determination
and the dismissal of the grievance (Gov.Jud.R. II, Sec. 4(A)(2)). In order that the justice is aware
of the status of the complaint against him or her, the Task Force recommends requiring the Chief
Judge also to notify the named justice (see line 574 of Appendix A).

Mandatory Selection of Special Disciplinary Counsel from ODC List. As noted
previously, if the three-judge review panel determines there is good cause, the Chief Judge must
appoint a special disciplinary counsel to conduct a further investigation of the grievance. The
special disciplinary counsel must be an attorney admitted to practice law in Ohio, or an attorney
licensed and in good standing in any other state and admitted pro hac vice by the Chief Judge. The
special disciplinary counsel must not be an employee or appointee of the Supreme Court or have
any interest in a case pending before the Supreme Court while serving as the special disciplinary
counsel. The rules currently provide that the special disciplinary counsel may be appointed from
the list maintained and annually updated by ODC (Gov.Jud.R. II, Secs. 4(B)(1)(a) and (3)(a)). To
ensure that the special disciplinary counsel possesses the background and experience needed to
investigate and prosecute a disciplinary matter of this magnitude, the Task Force recommends
requiring the Chief Judge to appoint a special disciplinary counsel from ODC’s list (see line 590
of Appendix A).

Questionnaire for Prospective Special Disciplinary Counsel. As discussed prior, an
attorney must meet certain qualifications to be eligible for appointment as special disciplinary
counsel. However, the Task Force concludes there needs to be further screening of attorneys under
consideration as special disciplinary counsel. The Task Force recommends including in the
educational materials provided to the Chief Judge a questionnaire that the Chief Judge can use to
screen candidates for appointment on issues, such as conflicts of interest, qualifications, etc.
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Special Disciplinary Counsel Compensation. The current rules address the compensation
of special disciplinary counsel. However, they simply state special disciplinary counsel must be
paid expenses and “reasonable compensation” upon approval of the Chief Judge, from the
Attorney Services Fund. (Gov.Jud.R. II, Sec. 4(B)(3)(b).) To avoid any compensation-related
issues or confusion, especially after the work of the special disciplinary counsel has concluded,
the Task Force recommends that the special disciplinary counsel be compensated at a set rate
established by the Chief Judge at the beginning of each year. The Task Force further recommends
that the payment and terms of that compensation, including provisions for interim payments, be
determined by the Chief Judge prior to the appointment and discussed in the educational materials
supplied to the Chief Judge (see lines 629 and 630 of Appendix A).

Simultaneous Disciplinary Matters Against the Same Justice. A grievance against a
justice generally remains private and confidential unless and until a formal complaint is filed
(Gov.Jud.R. I, Sec. 4(B)(2)(c)). The Task Force notes, however, the possibility of different
grievances against the same Supreme Court justice at the same time, each requiring the
appointment of a special disciplinary counsel. To account for this possibility, the Task Force
recommends that the Chief Judge be authorized to ask the previous Chief Judge if there is any
pending disciplinary matter against the same justice. If there is, the Chief Judge has the prerogative
to appoint the same special counsel, or a different special counsel, to handle the later matter (see
lines 593 through 596 of Appendix A). If different special counsels are handling disciplinary
matters against the same Supreme Court justice simultaneously, the counsels currently could not
communicate with one another about their investigations due to the confidentiality of a grievance
during the investigation process. For such situations, the Task Force recommends authorizing the
Chief Judge to inform both special disciplinary counsel of the existence of the simultaneous
disciplinary matters against the same justice and allowing them to communicate with one another
during their tenures as special disciplinary counsels (see lines 616 through 618 of Appendix A).

Probable Cause Determination Prior to Appointment of Hearing Panel. Upon
completing the investigation, the special disciplinary counsel must determine whether the
grievance should be dismissed or a formal complaint filed. If a formal complaint is filed, the Chief
Judge appoints a hearing panel. (Gov.Jud.R. Il, Sec. 4(B)(2)(a) and (C)(1)(a).) The Task Force
recommends that a probable cause review and determination precede the appointment of a hearing
panel, as is the case with disciplinary complaints against lawyers and other lower court judges.
Upon the special disciplinary counsel filing the formal complaint, the complaint and investigatory
materials should be submitted to a panel to determine the existence of probable cause. This
probable cause panel would consist of three former BPC members appointed by the Chief Judge,
excluding members appointed by the justice in question. The Chief Judge would appoint the
probable cause panel from a list of eligible former BPC members supplied by the BPC director.
The Task Force recommends requiring the probable cause panel to make its determination within
30 days of its appointment. (See lines 645 through 660 of Appendix A.)
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Limiting Contact between the Grievant and the Chief Judge. Once a grievant files a
grievance against a Supreme Court justice, there are limited instances in which the grievant is
contacted about the status of the complaint. For example, if the three-judge review panel
determines that good cause does not exist for further investigation of the grievance, the Chief Judge
must notify the grievant. Grievants might otherwise attempt to contact the Chief Judge during the
investigation and adjudication processes. Because the Chief Judge would serve on the 13-member
adjudicatory panel should it come to that, the Task Force concludes attempts by grievants to
contact the Chief Judge could raise questions and should be discouraged. Therefore, the Task Force
recommends that grievants be furnished with explanatory materials to assist them in understanding
the process and its likely duration and with the name of an individual other than the Chief Judge
whom they can contact with questions that arise during the investigation and adjudication
processes.

Records Retention. Any Supreme Court justice disciplinary process generates a record,
which can include confidential files and documents. There currently is no provision in the rules
addressing the retention of confidential files and records of proceedings dismissed without the
filing of a formal complaint. To address this, the Task Force recommends amending Gov.Jud.R.
Il to provide that the Chief Judge shall transmit these records — including confidential files
maintained and records generated by the three-judge panel — to BPC for retention. The rule also
should set forth a suitable retention period for these files and records. (See lines 814 through 825
proposed of Appendix A.) Further guidance and instructions on records retention in this process
should be included in the educational materials that ODC and BPC develop for the Chief Judge
and the other participants in this process.

5. Other Proposals to Enhance the Efficacy and Fairness of the Ohio Disciplinary
System

a. Addressing Fitness Concerns that Arise During a Disciplinary
Investigation or Prosecution

Finding: In some disciplinary cases, the investigation process reveals that the respondent
may be unfit to practice law or serve on the bench. Short of seeking an extraordinary interim
remedial suspension for mental health reasons, there currently is no mechanism by which ODC or
a CGC can address fitness concerns arising in the course of a disciplinary investigation.

Recommendation: The Task Force recommends allowing ODC or a CGC to file a petition
with BPC seeking to compel the respondent to submit to a medical, psychological, or psychiatric
examination when, during the course of a disciplinary investigation, there exists substantial,
credible evidence that the respondent is unfit to practice law or serve in a judicial capacity. Under
the Task Force’s proposal, due process is of paramount importance. To that end, ODC or a CGC
first would be required to request, in writing, that the respondent submit to an independent medical,
psychological, or psychiatric examination.
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If the respondent refuses or fails to respond within 14 days, then ODC or the CGC could
file a petition with the BPC, which must contain at least three affidavits from individuals with
actual personal knowledge of the impairment describing the factual basis for the affiants’ belief
that the respondent’s alleged mental illness, alcohol or drug abuse, or other disorder, substantially
impairs the lawyer’s or judge’s ability to practice law or serve in a judicial capacity. At least one
of the affidavits must be from a judicial officer or a lawyer licensed to practice law in Ohio. The
petition also must include any response from the respondent to the written request for the
examination. Upon receipt of the petition, the BPC chair, or vice-chair, shall order the respondent
to file a response, if any, within seven days. Upon consideration of the petition and the response,
if any, or after a hearing, the BPC chair, or vice chair, shall, upon a finding of substantial, credible
evidence, issue an order compelling the respondent to submit to a medical, psychological, or
psychiatric examination at ODC’s or the CGC’s expense, by a medical professional designated by
the BPC chair or vice chair. A respondent’s failure to comply with the BPC’s order will be
considered prima facie evidence of a violation of Gov.Bar R. V, Sec. 9(G), and may be used to
initiate the filing of a formal disciplinary complaint. In the event the respondent complies with the
BPC’s order, the BPC chair, or vice chair, shall provide the results of the examination to the relator
and the respondent. (See lines 74 through 112 of Appendix A.)

b. Making Early Referrals to Respondents for Help and Community Support

Findings: Before ODC or a CGC completes an investigation and files a complaint with
BPC, it must provide notice and an opportunity to respond to the judge or attorney who is the
subject of the investigation (Gov.Bar R. V, Sec. 10(A)). In addition, BPC must notify the
respondent when a complaint is certified for probable cause in its entirety or in part (Gov.Bar R.
V, Sec. 11(C)). Each of these occasions represents a propitious opportunity for the respondent to
obtain help and community support with any underlying condition(s) (e.g., depression, addiction,
etc.) that might be contributing to the respondent’s behavior and, thus, harming clients. The earlier
respondents obtain such help and support, the better for respondents and for the general public.

Recommendations: The Task Force recommends that when notification of a grievance or
of the certification of a formal complaint must be sent to a respondent, that the notification should
include information concerning the services of the Ohio Lawyers Assistance Program (OLAP).
OLAP offers Ohio lawyers, judges, and law students help with alcoholism, drug addiction, and
mental health problems. The Task Force also recommends that when a respondent is notified that
a complaint has been certified for probable cause in a case investigated by ODC, notice of the
complaint also should be provided to the local CGC embracing the respondent’s home county, if
such a committee exists. The Task Force believes these added notifications could help to secure
assistance and support for troubled respondents, particularly those who may be on the verge of a
default. (See lines 135 through 137 of Appendix A.)

18



Report & Recommendations ¢ Supreme Court Task Force on the Ohio Disciplinary System

C. Notice to the Parties of a Proposed Increase in the BPC-Recommended
Sanction in a “No Objection” Case

Finding: The Supreme Court reviews and issues decisions on all BPC reports, regardless
of whether any party filed objections (Gov.Bar R. V, Sec. 17(D)). When, in a “no objection” case,
the Court considers increasing the sanction recommended by BPC, the parties currently are not
given advance notice of the incipient increase or an opportunity to weigh in on it. The Task Force
believes there should be such an opportunity before the Court issues its decision.

Recommendations: To address this, the Task Force recommends amending the rules to
provide that, if neither party files an objection to the BPC report and the Court nonetheless is
considering increasing the sanction recommended in the report, excluding any conditions or an
increase that would merely result in a fully stayed suspension, the Court, before issuing its
decision, must issue a second show-cause order giving the parties 20 days to file objections to the
increased sanction (see lines 338 through 343 of Appendix A).

d. Supplementation of CTD Agreements

Finding: A proposed CTD agreement must be filed with BPC for review and approval by
the hearing panel. If the hearing panel recommends accepting the CTD agreement and concurs in
the agreed sanction, the matter is scheduled for consideration by the full BPC. (Gov.Bar R. V, Sec.
16(B).) At times, supplementing a CTD agreement would facilitate the hearing panel’s and the full
BPC’s consideration of it.

Recommendation: The Task Force recommends allowing the hearing panel chair to order
the parties to supplement their CTD agreement with additional information or exhibits to further
BPC’s consideration of it (see lines 297 through 299 of Appendix A).

e. Restitution as Part of a Sanction

Finding: It is not unusual for BPC panels and the full BPC to recommend, and for the
Supreme Court to order, restitution in conjunction with the sanctions that may be imposed for
misconduct under Gov.Bar R. V, Secs. 12(A) and 17(D). The Task Force notes, however, that
Secs. 12(A) and 17(D) do not specify restitution as a sanction that may be imposed in conjunction
with any other sanctions that may be imposed for misconduct.

Recommendations: The Task Force recommends adding restitution to clarify that it may

be imposed in conjunction with any of the other sanctions that may be imposed for misconduct
(see lines 187 and 350 of Appendix A).
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B. EXPEDITING DISCIPLINARY PROCEEDINGS AND REDUCING DISPOSITION
TIMES AT ALL STAGES OF THE DISCIPLINARY PROCESS

Much of the Task Force’s work focused on evaluating and examining ways to improve
disposition times at all three levels of the disciplinary process for lawyers and judges — the
relator’s investigation, BPC’s adjudication, and the Supreme Court’s review.

1. Review and Investigation of Grievances

Based upon information provided to the Task Force, on average, 3,500 to 4,000 grievances
against Ohio lawyers or judges are filed every year. About half are dismissed on intake, while the
remainder are opened for investigation. Approximately 65 percent of all grievances opened for
investigation are handled by ODC and the rest by one of the CGCs. At any given time, ODC has
about 900 open investigations of attorneys — approximately 10 times the number of investigations
it is conducting of judges at any given time. Among the CGCs, only OSBA’s grievance committee
investigates alleged judicial misconduct.

The Task Force studied ODC’s and the CGCs’ relative disposition times in cases opened
for investigation. Investigation times vary depending on whether the result is a formal complaint
or a dismissal. In cases where ODC eventually files a formal complaint against a lawyer, the time
ODC normally takes to investigate such a grievance is about a year, slightly more than when the
complaint is against a judge.

Cases Resulting in a Formal Complaint
Average days to complete investigation, 2015 to 2018
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4 Rather than study all 32 CGCs, given that many of them file few, if any, complaints, the Task Force gathered disposition time
information from the 10 largest CGCs because they handle the greatest percentage of investigations and file all but a handful of the
formal complaints with BPC. The data collected from these 10 CGCs, plus OSBA’s CGC, are reflected in the charts in this section
and elsewhere in this report.
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The data show that the ODC’s investigation times average several months longer than the
CGCs’ in cases culminating in formal complaints against attorneys.®

Cases Resulting in a Formal Complaint
Average days to complete investigation, 2015 to 2018
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In cases where ODC investigates then dismisses a grievance against a lawyer without filing
a formal complaint, ODC normally takes about six months to investigate such a grievance, slightly
less time when the dismissed grievance is against a judge.

Cases Resulting in Dismissal of the Grievance
Average days to complete investigation, 2015 to 2018
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The data show that the CGCs’ investigation times average slightly more than one month
less than ODC'’s in attorney cases culminating in dismissals without formal complaints.

5 Pursuant to the Task Force’s request, the time-to-disposition data collected from the CGCs consisted of annual entry cohort data.
That is, for each year, the time it took the CGCs to dispose of each grievance filed that year was reported, regardless of whether
the grievance was disposed that year or in a subsequent year. The data provided by ODC consisted of annual exit cohort data. That
is, for each year, the time it took ODC to dispose of each grievance disposed that year was reported, regardless of whether the
grievance was filed that year or in a prior year. In order to provide an appropriate comparison between the two data sets, the CGC
data have been reframed as exit cohort data. To accomplish this, the Task Force truncated data from the CGCs for 2015, so as to
include only cases with 2015 filing dates.
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Cases Resulting in Dismissal of the Grievance
Average days to complete investigation, 2015 to 2018
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2. Adjudication and Review

About half of all complaints that eventually go before BPC are filed by ODC, the rest by
one of the CGCs. About 70 formal complaints pass probable cause and are filed with BPC in a
normal year, and BPC usually disposes of about 50 to 60 disciplinary cases each year. It normally
takes BPC between eight and nine months to dispose of a disciplinary case — that is, from probable
cause certification to the final report.

Time to Disposition by Board of Professional Conduct
Average days from certification to board disposition, excluding
stayed cases, 2014 to 2018
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The Supreme Court imposes the sanction recommended by BPC more than 80 percent of
the time. When the Court modifies the sanction recommended by BPC, the scant statistics available
suggest, it appears almost as likely the justices will decrease the sanction as increase it. An
exception, as noted above, is CTD cases, in which the Court’s authority is limited to approving or
disapproving the agreed-upon discipline without any adjustment.
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The Court considers approximately 10 CTD cases, 30 “no objection” cases, and a dozen
“objection” cases in a normal year. Its decisional output in disciplinary cases has varied over the
past several years: 68 decisions in 2016, 41 in 2017, and 56 in 2018. The Court’s normal
disposition times (i.e., from filing by BPC to issuance of a disciplinary order) vary by case category
as well: about seven months in CTD cases, eight months in “no objection” cases, and a year in
“objection” cases.

Time to Disposition by Supreme Court
Average days from filing to disposition, 2015 to 2018
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Findings: In searching for ways to improve disposition times at all three levels of the
disciplinary process for lawyers and judges, the Task Force was guided by this realization:
unnecessarily delaying discipline for lawyers and judges who committed misconduct does not
protect or reassure the public, nor does unnecessarily delaying absolution for lawyers and judges
wrongly accused of misconduct. Under either scenario, the public’s interest is furthered by
expediting the disciplinary process and making it more efficient, as long as it is accomplished
while according those accused and those allegedly aggrieved meaningful opportunities to be heard.
Moreover, some respondents have admitted their misconduct, made salutary changes to their
practices, and wish to conclude the disciplinary proceedings in a reasonable period of time. The
Task Force does not find that any particular stage of the disciplinary process (investigation,
adjudication, or Supreme Court review) takes inordinately long and must undergo drastic changes.
Rather, the Task Force found avoidable delays at all three levels of the process that could and
should be eliminated. In other words, no stage is as streamlined and efficient as it could and should
be and, as a result, the entire process often takes longer than necessary.

Recommendations: To eliminate avoidable delays in the disciplinary process for attorneys
and judges and to introduce efficiencies into the process, the Task Force presents the following
package of recommendations. If the whole package of these time-saving recommendations were
implemented, the Task Force submits that the normal duration of the disciplinary process in a
given case could be reduced by an indeterminate, but nonetheless meaningful amount of time,
which should benefit the public and enhance its confidence in the disciplinary process.
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Deadline for Completion of Investigation. The Task Force recommends requiring that
disciplinary investigations be concluded within 270 days, or approximately nine months, provided
that the BPC director could extend this deadline to no more than one year for good cause as long
as the respondent is notified of the extension request (see line 120 of Appendix A).

Service of Discipline-Related Notices via Electronic Service Addresses. There are
various points in the disciplinary process at which notice to the respondent must be delivered via
certified mail. These include service of probable cause waivers, complaints, show-cause orders,
appeals, hearing panel or BPC reports, petitions for revocation of probation, reinstatement of
stayed suspensions, cease and desist orders, and disciplinary orders. (Gov.Bar R. V, Secs. 11(B),
(C)(1) and (2); 12(D); 17(A); 21(F) and (I); and 22(B); Gov.Jud.R. 11, Secs. 4(C)(1)(b) and (4) and
(D)(2); 5(E); and 6(B)(3), (C)(3), and (D)(1) and (3); and Gov.Jud.R. 11, Secs. 2(A)(2) and (B)(2)
and 3.) These requirements often cause significant delays in the disciplinary process due to
difficulties encountered in serving the respondent via certified mail. The Task Force recommends
that service at each of these points be expanded to allow for service upon the respondent’s
“electronic service address,” in addition to certified mail service. Effectuating this change would
entail requiring all Ohio attorneys to submit an official “electronic service address” through which
service of the discipline-related notices listed above could be accomplished. Official “electronic
service addresses” currently are mandatory for all Texas attorneys. See Texas State Bar Rules, Art.
I11, Sec. 3; Supreme Court of Texas, Misc. Case No. 16-9095, Order of June 14, 2016, p. 5. (See
lines 150, 156, 162, 198, 321, 362, 373, 383, 421, 422, 467, 470 through 475, 486, 487, 698, 726,
727,755, 756, 777, 785, 793, 795, 801, 842, 843, 904, and 905 of Appendix A).

Shortening the Deadline for Responding to a Default Notice. If a respondent has not
filed an answer to a formal complaint on or before the answer date, BPC must provide the relator
and the respondent written notice of BPC’s intent to certify the respondent’s default with the
Supreme Court. The respondent then has 30 days to file an answer, after which the certification of
default is filed. (Gov.Bar R. V, Sec. 14(A).) In order to expedite the process while still giving the
respondent due notice of his or her potential default and the need to respond, the Task Force
recommends that the time period by which the respondent must file an answer to avoid the default
certification be reduced from 30 to 14 days (see lines 265 and 266 of Appendix A).

Shortening the Deadline for the BPC Panel Chair’s Pre-Hearing Conference. Within
40 days after appointment of a BPC hearing panel, the panel’s chair must conduct a pre-hearing
conference with the parties and counsel to, among other objectives, simplify the issues, establish
a discovery timetable, and discuss matters that may expedite the resolution of the case (BPC
Proc.Reg. 8(A)). To reduce delays, the Task Force recommends reducing this time limit from 40
to 30 days after appointment of the hearing panel (see line 530 of Appendix A).

Shortening the Period for Objecting to a BPC Report by Mutual Consent. Upon
receipt of a BPC report in a disciplinary case, the Supreme Court issues an order requiring the
parties to show cause why the BPC report should not be confirmed and a disciplinary order entered
thereon. Within 20 days of issuance of this show-cause order, the respondent and the relator may
file objections to BPC’s findings or recommended sanction. (Gov.Bar R. V, Sec. 17(A) and (B).)
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To reduce delays, the Task Force recommends allowing the parties to jointly waive their respective
rights to file objections any time before the 20-day period expires (see lines 330 through 332 of
Appendix A).

Shortening the Period for Moving for Leave to Answer Following Default. If upon the
respondent’s failure to answer a formal complaint the Supreme Court has entered a default, the
Court then issues an order requiring the respondent to show why an interim default suspension
should not be entered. If the Court orders the interim default suspension, the respondent has 180
days within which to file a motion for leave to answer the complaint. (Gov.Bar R. V, Sec. 14(C).)
To reduce delays, the Task Force recommends reducing the time within which the respondent must
file the motion for leave to answer from 180 to 90 days. The Task Force recommends that this
change be implemented prospectively (see line 274 of Appendix A).

Disciplinary Orders in _Lieu of Full Opinions in CTD Cases. The relator and the
respondent in a disciplinary case may enter into a written CTD agreement in which the respondent
admits to alleged misconduct and the relator and the respondent agree upon a sanction to be
imposed, which can range from a public reprimand to a stayed or unstayed term suspension. The
CTD agreement then is filed with BPC for review, first by the assigned hearing panel and then by
the full BPC. If BPC accepts the CTD agreement, the agreement forms the basis of a certified
report submitted to the Supreme Court for its review. (Gov.Bar R. V, Sec. 16.) Statistics suggest
that the Court’s average disposition time in CTD cases is slightly less than its average disposition
time in “objection” cases, i.e., eight months versus a year. To expedite the Court’s review of CTD
cases, the Task Force recommends that when the Court accepts a BPC report based on a CTD
agreement, the Court should issue only a disciplinary order attaching the BPC report in lieu of
issuing a full opinion.

Disciplinary Orders in Lieu of Full Opinions in Certain “No Objection”” Cases. The
Supreme Court’s practice of rendering a full opinion in every disciplinary case sets Ohio apart
from other jurisdictions and reinforces the Court’s commitment to our state’s unitary disciplinary
system for lawyers and judges. This practice guarantees explication of every violation the Court
finds and every sanction it imposes in every disciplinary case. Over time, these explications have
combined to form a body of established and refined precedents that both guide Ohio’s bar and
bench and inform the state’s self-policing disciplinary system. The value of the resulting
compendium of case law cannot be overstated.

Still, there is no gainsaying the time this thoroughgoing practice requires the Court to invest
and the impact this has on the overall pace of the disciplinary process. As noted previously,
statistics show that even when neither the relator nor the respondent in a given case objects to
BPC’s recommendation, the Court’s average time to disposition still is only slightly less than its
average disposition time in “objection” cases, i.e., nine months versus a year. As also noted above,
most of the Court’s disciplinary decisions fall in this category of “no objection” cases — adding
up to about 30 cases, on average, in a normal year, as compared with about 12 “objection” cases
and 10 CTD cases. Thus, the Court’s disposition time in “no objection” cases matters a great deal
insofar as reducing it would have a significant impact on the overall length of the disciplinary
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process. As already mentioned, it doubtless serves the public interest to minimize whenever
possible the total time it takes to discipline lawyers and judges who commit misconduct and to
absolve lawyers and judges who are wrongly accused. The question is how to achieve such a time
reduction responsibly in the 30 or so “no objection” disciplinary cases that the Court decides in a
normal year. Issuing a disciplinary order in lieu of a full opinion, as the Task Force recommends
for CTD cases (noted previously), certainly would lead to an even greater time reduction if applied
to all “no objection” cases as well. The Task Force believes one way to reduce disposition times
responsibly in “no objection” cases would be for the Court to issue a disciplinary order attaching
BPC’s report, in lieu of a full opinion, in any “no objection” case in which (1) the Court accepts
the recommended result in full, (2) the sanction imposed is a public reprimand, a fully stayed term
suspension, or a term suspension with all but six months stayed, and (3) the Court assures itself
and can expressly certify in the order that “No unique or unusual factual or legal issue is presented,
and established precedent governs.”®

Special Oral Argument Docket for Disciplinary Cases. One factor that contributes to
extending the Supreme Court’s review of disciplinary proceedings against attorneys and judges is
the difficulty of fitting such cases into the Court’s existing oral argument docket. To minimize
delays, the Task Force recommends that the Court create a special accelerated oral argument
docket solely for disciplinary cases.

C. RAISING THE LEVEL OF PUBLIC AWARENESS OF THE DISCIPLINARY SYSTEM
AND MAKING IT MORE ACCESSIBLE, RESPONSIVE, AND HELPFUL TO MEMBERS OF
THE PUBLIC, PARTICULARLY THOSE AFFECTED BY PROFESSIONAL MISCONDUCT

The Chief Justice charged the Task Force to offer any other recommendations deemed
appropriate “to further public trust and confidence in the bar and judiciary.”

Findings: A number of the prior recommendations — including those designed to
eliminate avoidable delays in investigating, prosecuting, and adjudicating disciplinary matters, to
expedite the investigation of “judge cases,” to improve the performance of CGCs, and to improve
and streamline the process for investigating, prosecuting, and adjudicating grievances against
sitting Supreme Court justices — also would have the salutary effect of enhancing public
confidence in the fairness and timeliness of Ohio’s disciplinary system.

Public confidence also should be bolstered by making the disciplinary process more
accessible, responsive, and helpful to members of the general public, particularly those affected
by professional misconduct. Rather than propose a diffuse public information campaign, which
may or may not hit its mark, the Task Force recommends several steps designed to better reach
and assist members of the public who already are investigating or intersecting with the disciplinary
process, especially potential grievants. The Task Force finds that those affected by professional
misconduct, for example, often are unaware of the Lawyers’ Fund for Client Protection (LFCP)

6 The Task Force recognizes that the possibility exists for the filing of more “objection” cases in order to challenge collateral
determinations that are not necessarily essential to the ultimate disposition of the case, but could affect future disciplinary cases.
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and that this lack of awareness, combined with restrictions on the use of this fund, may
unnecessarily inhibit grievants’ resort to it.

Recommendations: The Task Force recommends that several steps be taken to inform
potential grievants about the LFCP and to enable and encourage their resort to it. The Supreme
Court established the LFCP to ameliorate losses of money, property, or other items of value
sustained by clients and others due to Ohio attorneys’ defalcation (Gov.Bar R. VIII, Sec. 1). To
encourage those who have sustained such losses to resort to this fund, the Task Force concludes it
is necessary to raise the cap and extend the filing deadline for claims. Currently, the maximum
amount of reimbursement that the Board of the LFCP may award to a client who has suffered a
loss is $75,000 (Gov.Bar R. VIII, Sec. 5). Over the past five years, the LFCP has paid out nine
awards that would have been higher, but for the $75,000 cap. This cap was increased from $25,000
to $50,000 in 1997 and to $75,000 in 2003, and has not increased since then. The Task Force
recommends raising the reimbursement cap to $100,000 and applying the increase to all pending
and future claims (see line 519 of Appendix A). Based on the current, publicly reported balance
in the LFCP’s trust fund account and claims pending before the LFCP, the Task Force does not
believe that adopting this recommendation would require the allocation of additional funds to the
LFCP.

Moreover, at present, a claimant must submit his or her claim for reimbursement for a loss
to the Board of the LFCP within one year of the loss or discovery of the event causing it (Gov.Bar
R. VIII, Sec. 3(C)). It is anomalous that Ohio gives victims of lawyer misconduct such a short time
to file reimbursement claims while imposing no time limit on filing grievances against lawyers.
There is, it should be noted, a tolling provision that applies when a claimant takes “any affirmative
action” against the attorney within the one-year period. This tolling provision typically is applied
during the pendency of disciplinary proceedings and any litigation between the attorney and client.

Lack of knowledge of the existence and purpose of the LFCP causes many prospective
claimants to miss the one-year deadline, even if tolling applies to extend it somewhat. Since 2015,
the LFCP has administratively dismissed 35 claims because of the one-year time limit, and tolling
was not enough to salvage those claims.

Ohio is one of only six jurisdictions with a one-year time limit. The majority of states
permit claims to be filed within three years of the discovery of the loss. The American Bar
Association’s Model Rules provide for a five-year time limit. Six jurisdictions have time limits of
five years or more. Eight jurisdictions have no time limits at all, although — unlike Ohio — they
require exhaustion of all other remedies prior to filing a claim for reimbursement.

The Task Force recommends extending the LFCP claim deadline from one to five years
(see lines 507 and 509 of Appendix A). Of the 35 claims the LFCP has administratively dismissed
since 2015, 31 could have been processed had the proposed five-year deadline been in effect.
Based on the number of claims dismissed by the LFCP for failure to meet the current one-year
time limit and the probability that many more unknown claimants simply have not bothered to file
claims after learning that the one-year time limit had passed, the Task Force concludes that
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extending the time limit for submitting a claim from one to five years will increase access to the
LFCP for many prospective claimants. Based, again, on the current, publicly reported balance in
the LFCP’s trust fund account and claims pending before the LFCP, the Task Force does not
believe there would be much, if any, financial impact on the LFCP as a result of increasing the
time limit from one to five years. The LFCP has indicated that the financial impact of processing
additional claims due to this increase will be minimal. The Task Force submits that this increase
would make Ohio’s rule consistent with the national model and would ameliorate the anomaly
mentioned above.

The Board of the LFCP has been apprised of the two changes recommended above and
supports them.

The Task Force further recommends that, henceforth, information about the LFCP,
including the increased cap and the extended claim deadline once they are implemented, should
be prominently featured in all public education efforts related to the disciplinary process. The Task
Force generally believes public education efforts related to the disciplinary process also should be
intensified.

Finally, through their service on this Task Force, its members have come to appreciate and
recognize that many grievants whose grievances do not result in formal complaints nonetheless
want — and they deserve — to know that they were heard. As such, where those charged with
investigating a grievance — whether ODC, a CGC, or the Chief Judge of the Court of Appeals in
the case of a justice grievance — determine not to file a formal complaint based on a particular
grievance, best practice is to provide the grievant with a cogent explanation for the result to the
extent possible. This could be conveyed in a letter, a telephone call, or a meeting, depending on the
circumstances. More than anything else, this would help to reassure those grievants that they were
heard. If grievants leave the disciplinary process feeling that, no matter the result, someone in
authority in the process took the time to listen to them and provide them with an explanation for the
result, it could not help but further the public’s trust and confidence in the disciplinary system.
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CONCLUSION

The Chief Justice charged this Task Force with making recommendations to strengthen
Ohio’s disciplinary system for lawyers and judges and further public trust and confidence in it.
The Task Force undertook this charge knowing that Ohio’s disciplinary system for lawyers and
judges already was highly regarded throughout the country for its timeliness, fairness, and
faithfulness to the goal of protecting the public. Recognizing there still was room for improvement
in all three areas, the Task Force spent a year collecting data and listening to stakeholders to
identify problems in the system that could be fixed and then fashioning solutions to fix them. This
report contains all of the findings and recommendations on which the Task Force was able to reach
consensus, the reasons for making them, and the reasons for not making others. The Task Force
believes the changes recommended in this report, if adopted in their entirety, will operate together
in complementary fashion to reduce the length of disciplinary proceedings and enhance their
fairness and efficacy, thereby strengthening public trust and confidence in the disciplinary system
for Ohio lawyers, judges, and Supreme Court justices.
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APPENDIX A

PROPOSED AMENDMENTS
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SUPREME COURT RULES FOR THE GOVERNMENT OF THE BAR OF OHIO
RULE V. DISCIPLINARY PROCEDURE
Section 6. Bar Counsel.
[Existing language unaffected by the amendments is omitted to conserve space]

(B)  Decertification. Disciplinary counsel may decertify bar counsel for failing to
competently and diligently perform the duties set forth in Gov. Bar R. VfaHing-te-comply-with
the-educationregquirements-setforth-in-Section5-of thisrule; or for other good cause shown. Before
decertifying bar counsel, disciplinary counsel shall provide to bar counsel and the chair of the
certified grievance committee that employs or retains bar counsel written notice proposing the
decertification of bar counsel and shall afford bar counsel a reasonable opportunity to respond to
the proposed decertification.

(C) Duties of Bar Counsel. Bar counsel shall devote the time necessary to performing
the duties set forth in this rule, including but not limited to the following:

1) Supervising the intake and investigation of grievances;

2 Serving as the point of contact between respondents and respondents’ counsel;

(3)  Advising and training certified grievance committee members on matters of
professional conduct and disciplinary procedures;

(4)  Participating in education activities related to professional conduct and disciplinary
procedures, including the completion each calendar year of at least six hours of training offered by
disciplinary counsel in the areas of legal ethics, judicial ethics, and the execution of responsibilities
for the review and investigation of grievances and prosecution of formal complaints;

(5) Serving as designated lead counsel of record in each formal complaint filed with
the Board by the bar counsel’s certified grievance committee. For purposes of this rule, designation
as lead counsel requires bar counsel to participate personally and substantially in the post-
complaint adjudication process including, but not limited to, participating in prehearing telephone
conferences; attending discovery depositions; drafting pleadings, stipulations, consent to
discipline agreements, and pre- and post-hearing briefs; and attending and litigating the case before
the hearing panel. Bar counsel may delegate some aspects of hearing preparation or presentation
to assistant bar counsel or volunteer certified grievance committee members, provided that the any
attorney to whom responsibilities are delegated is identified as counsel in the case and bar counsel
directly supervises the attorney to whom responsibilities are delegated.
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(D) Noncompliance. Failure of bar counsel to comply with the requirements of this
section shall be grounds for decertifying the bar counsel’s appointing grievance committee
pursuant to Section 5 of this rule.

Section 7. Funding; Reimbursements to Certified Grievance Committees.
[Existing language unaffected by the amendments is omitted to conserve space]

(F)  Deferral or Denial of Reimbursements. The director may defer or deny an
indirect reimbursement requested by a certified grievance committee based on the committee’s
failure to satisfy the standards in Section 5(D) and (E) of this rule or bar counsel’s noncompliance
with the requirements of Section 6(C) of this rule.

[Existing language unaffected by the amendments is omitted to conserve space]
Section 9. Filing and Investigation of Grievances.

[Existing language unaffected by the amendments is omitted to conserve space]
(C)  Power and Duty to Investigate; Dismissal without Investigation.

1) The Office of Disciplinary Counsel or a certified grievance committee shall review
and may investigate a grievance that alleges facts that, if substantiated, would constitute
misconduct by a judicial officer or attorney or that alleges facts that, if substantiated, would
indicate that a judicial officer or attorney is mentally ill, is suffering from alcohol and other drug
abuse, or is suffering from a disorder. The Office of Disciplinary Counsel and a certified grievance
committee shall review and may investigate any matter filed with it or that comes to its attention
and may file a complaint pursuant to this rule in cases where it finds probable cause to believe that
misconduct has occurred or that a condition of mental illness, alcohol and other drug abuse, or
disorder exists.

(2)(a) If during the course of the investigation there exists substantial, credible evidence
the judicial officer or attorney may be unfit to serve in a judicial capacity or practice law due to a
physical or mental impairment, the Office of Disciplinary Counsel or the certified grievance
committee, as applicable, may file a petition with the Board under seal, requesting the Board to
issue an order compelling the judicial officer or attorney to submit to an independent medical,
psychological, or psychiatric examination if all of the following apply:

(i) The Office of Disciplinary Counsel or the certified grievance committee, as
applicable, has requested in writing that the judicial officer or attorney voluntarily submit to an
independent medical, psychological, or psychiatric examination;

(i1)  The judicial officer or attorney has either refused the request or has not responded
to the request within fourteen days:;
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(iii) The Office of Disciplinary Counsel or the certified grievance committee, as
applicable, notifies the judicial officer or attorney of its intent to file the petition and provides the
respondent fourteen days to submit a written response;

(b)  The petition filed with the Board shall include any response of the judicial officer
or attorney submitted and at least one affidavit from an attorney licensed to practice law in Ohio
describing the factual basis for the affiant’s belief that the alleged mental illness, alcohol or drug
abuse, or other disorder has substantially impaired the ability of the judicial officer or attorney to
serve in a judicial capacity or practice law.

(©) Upon receipt of a petition pursuant, the Board chair or vice-chair, shall, upon a
finding of substantial, credible evidence, issue an order compelling the judicial officer or attorney
to submit to a medical, psychological, or psychiatric examination, which shall be conducted by
one or more physicians, psychologists, or other medical professionals designated by the Board
chair. The Board chair shall serve the order on the judicial officer or attorney and provide a copy
to the Office of Disciplinary Counsel or the certified grievance committee, as applicable.

(d) Upon receipt of the results of the medical, psychological, or psychiatric
examination, the Board shall provide the results to the judicial officer or attorney and the Office
of Disciplinary Counsel or the certified grievance committee, as applicable. The Office of
Disciplinary Counsel or the certified grievance committee, as applicable, shall be responsible for
the costs associated with the examination.

(e) The failure of the judicial officer or attorney to abide by the Board’s order shall be
prima facie evidence of a violation of Gov.Bar R.V, Section 9(G).

(3) A grievance may be dismissed without investigation if the grievance and any
supporting material do not contain an allegation of misconduct, mental illness, alcohol and other
drug abuse, or disorder on the part of a judicial officer or attorney. A certified grievance committee
shall not dismiss a grievance without investigation unless bar counsel has reviewed the grievance.

(D)  Time for Investigation. The investigation of grievances by Office of Disciplinary
Counsel or a certified grievance committee shall be concluded within sixty two hundred seventy
days from the date of the receipt of the grievance. A decision as to the disposition of the grievance
shall be made within thirty days after conclusion of the investigation.

Section 10.  Requirements for Filing a Complaint.
(A)  Notice of Intent to File.
[€0)] No investigation conducted by the Office of Disciplinary Counsel or a certified

grievance committee shall be completed, and no complaint shall be filed with the Board, without
first giving the judicial officer or attorney who is the subject of the grievance or investigation
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notice of each allegation and the opportunity to respond to each allegation. The Office of
Disciplinary Counsel or a certified grievance committee shall provide the judicial officer or
attorney with a minimum of fourteen days to respond to the allegations.

(2)  When providing the judicial officer or attorney who is the subject of a complaint
notice of intent to file, the Office of Disciplinary Counsel or certified grievance committee shall
include with the notice information concerning the Ohio Lawyers Assistance Program.

[Existing language unaffected by the amendments is omitted to conserve space]

Section 11. Probable Cause Determinations; Certification and Service of
Complaints.

[Existing language unaffected by the amendments is omitted to conserve space]

(B)  Waiver of Probable Cause. If the respondent has expressly waived, in writing, his
or her right to an independent determination of probable cause by the Board, the director shall
immediately certify the complaint to the Board and send a copy of the complaint to the Office of
Disciplinary Counsel or the appropriate certified grievance committee and by certified mail or
electronic service address to the respondent.

(C)  Service, and Publication of Certified Complaint; Notice of Dismissal. The
director shall take the following action based on the order of the probable cause panel:

1) If the panel certifies the complaint in its entirety, the director shall serve the
complaint on the respondent via certified mail or electronic service address and send a copy to the
relator and the local certified grievance committee.

(@) If the panel certifies the complaint in part, the director shall instruct the relator to
prepare and submit a new complaint that conforms to the order of the probable cause panel. Upon
receipt of the new complaint, the director shall serve the complaint on the respondent via certified
mail or electronic service address and send a copy to the relator and the local certified grievance
committee.

[Existing language unaffected by the amendments is omitted to conserve space]
Section 12.  Proceedings Before the Board on Certified Complaints.

(A)  Manner of Discipline.

(1)  Any judicial-officer elected or atterney appointed judge found guilty of misconduct
shall be disciplined as follows:

(a) Disbarment from the practice of law;
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2)(b) Suspension from the practice of law for an indefinite period subject to reinstatement
as provided in Section 25 of this rule;

3)(c) Suspension from the practice of law for a period of six months to two years subject
to a stay in whole or in part;

{4)(d) Probation for a period of time upon conditions as the Supreme Court determines,
but only in conjunction with a suspension ordered pursuant to division (A){3)}(1)(c) of this section;

{5)(e) Public reprimand;

(f) Restitution;

(Q) Removal from office in conjunction with or independent of any manner of
discipline under divisions (A)(1)(a) through (f) of this section.

(2)  Any attorney found guilty of misconduct shall be disciplined in the same manner
as provided in divisions (A)(1)(a) through (f) of this section.

[Existing language unaffected by the amendments is omitted to conserve space]

(D)  Notice to Respondent upon Filing of the Complaint. The director of the Board
shall send a copy of the complaint by certified mail or electronic service address to the respondent
with a notice requiring the respondent to file, within twenty days after the mailing of the notice,
six copies of his or her answer and serve copies of the answer on counsel of record named in the
complaint. Extensions of time for the filing of the answer may be granted by the director for good
cause shown.

[Existing language unaffected by the amendments is omitted to conserve space]

Q) Public Reprimand, Probation, Suspension, e¥ Disbarment, and Removal;

Duty of Hearing Panel. If the hearing panel determines, by clear and convincing evidence, that

respondent IS gunty of mlsconduct and that a pebhc—mpnmanel—suepen&en—fepa—peneel—ef—a*

A 3 ment sanction

pursuant to d|V|S|0ns (A)(l) and (2) of thls sectlon IS merlted the heanng panel shall submit a

report of its findings of fact, conclusions of law, and recommended sanction to the director. If

applicable, the panel shall include in its report any conditions of probation, a stayed suspension,

or reinstatement to the practice of law. Such conditions may include a requirement that the

respondent or petitioner take and receive a passing score on the Multistate Professional
Responsibility Examination.

[Existing language unaffected by the amendments is omitted to conserve space]
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Section 13.  Aggravating and Mitigating Factors.
[Existing language unaffected by the amendments is omitted to conserve space]

(C)  Mitigation. The following shall not control the discretion of the Board, but may be
considered in favor of recommending a less severe sanction:

@ The absence of a prior disciplinary record,;
@) The absence of a dishonest or selfish motive;

3 A timely, good faith effort to make restitution or to rectify consequences of
misconduct;

4) Full and free disclosure to the Board or cooperative attitude toward proceedings;
(5) Character or reputation;

(6) Imposition of other penalties or sanctions;

(7) Existence of a disorder when there has been all of the following:

@ A diagnosis of a disorder by a qualified health care professional or qualified
chemical dependency professional,

(b) A determination that the disorder contributed to cause the misconduct;

(c) In the case of mental disorder, a sustained period of successful treatment or in the
case of substance use disorder or nonsubstance-related disorder, a certification of successful
completion of an approved treatment program;

(d) A prognosis from a qualified health care professional or qualified chemical
dependency professional that the attorney will be able to return to competent, ethical professional
practice under specified conditions.

(8) Other interim rehabilitation;

9 In the case of an elected or appointed judge, a timely and voluntary resignation
from judicial office, but no later than commencement of the disciplinary hearing.

Section 14.  Default; Interim Default Suspension.

(A)  Certification of Default. If the respondent has not filed an answer to a complaint
on or before the answer date set forth in the notice to the respondent of the filing of the complaint
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or any extension of the answer date, the director of the Board shall provide the relator and
respondent, in writing, a notice of intent to certify respondent’s default to the Supreme Court. The
certification of default shall be filed thirty fourteen days after the notice of intent to certify unless
the respondent files an answer prior to expiration of the thirty fourteen-day period. The
certification shall include a copy of the formal complaint pending before the Board and either a
certificate indicating that the complaint has been served on the respondent or a certificate
indicating that the complaint has been served on the clerk of the Supreme Court pursuant to Section
27 of this rule.

[Existing language unaffected by the amendments is omitted to conserve space]

(C)  Motion for Leave to Answer. Within ene-hundred-eighty ninety days of the date
of the entry of an interim default judgment suspension, the respondent may file a motion with the
Supreme Court for leave to file an answer to the complaint pending before the Board. The motion
shall include a copy of the respondent’s answer as an attachment. The motion may include a
request from the respondent to terminate the interim default suspension for good cause shown.
Upon receipt of the motion and any response from the relator, the Court may grant the motion and
remand the matter to the Board for further proceedings under Section 12 of this rule. The order
remanding the matter to the Board shall indicate that the interim default judgment suspension
either remains in place while proceedings are pending before the Board or is terminated for good
cause shown.

[Existing language unaffected by the amendments is omitted to conserve space]
Section 16.  Consent to Discipline.
[Existing language unaffected by the amendments is omitted to conserve space]
(B)  Exceptions. The relator and respondent shall not enter into a consent-to-discipline

agreement if the respondent is a sitting judge or magistrate or is a public official who engaged in
misconduct while serving in an elected public office.

(C) Filing and Consideration of the Agreement. The agreement shall be filed with
the director of the Board and submitted to the hearing panel era-naster. Relator The relator and
respondent may file a brief in support of the agreement. The panel chair may order the relator and
respondent to supplement the agreement with additional information or exhibits to facilitate the
hearing panel’s consideration of the agreement. If the hearing panel, by majority vote, er-master
recommends acceptance of the agreement and concurs in the agreed sanction, the matter shall be
scheduled for consideration by the Board. If the agreement is not accepted by the hearing panel e
master, the matter shall be set for hearing.

{©)(D) Board Consideration of the Agreement. If the agreement is submitted to the
Board, the Board, by majority vote, may accept or reject the agreement. If the Board accepts the
agreement, the agreement shall form the basis for the certified report submitted to the Supreme
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Court. If the Board rejects the agreement, the matter shall be returned to the hearing panel and set
for a hearing.

B)(E) Rejected Agreement Not Admissible. If the agreement is not accepted by the
hearing panel, the Board, or the Supreme Court, the agreement shall not be admissible or otherwise
used in subsequent disciplinary proceedings.

Section 17.  Supreme Court Review of Certified Report; Orders; Costs;
Publication.

(A)  Show Cause Order. Upon receipt of a final report of the Board, the Supreme Court
shall issue the respondent an order to show cause why the report of the Board shall not be
confirmed and a disciplinary order entered. Notice of the order to show cause shall be served by
the clerk of the Supreme Court on the respondent and all counsel of record personally or by
certified mail or electronic service address. The clerk shall not issue a show cause order upon
receipt of a report recommending the acceptance of a consent to discipline agreement.

(B)  Response to Show Cause Order. Within twenty days after the issuance of an order
to show cause, the respondent or relator may file objections to the findings or recommendations
of the Board and to the entry of a disciplinary order or to the confirmation of the report on which
the order to show cause was issued. The objections shall be accompanied by a brief in support of
the objections and proof of service of copies of the objections and the brief on the director of the
Board and all counsel of record. Objections and briefs shall be filed in the number and form
required by the Rules of Practice of the Supreme Court of Ohio. If neither party intends to file
objections, both the relator and respondent may file a joint waiver of the right to file objections
before expiration of the corresponding twenty-day time period.

(C)  Answer Briefs. Answer briefs and proof of service shall be filed within fifteen days
after briefs in support of objections have been filed. All briefs shall be filed in the number and
form required by the Rules of Practice of the Supreme Court of Ohio.

(D)  Second Show Cause Order. If neither party files an objection to the final report of
the Board and the Court is considering increasing the sanction recommended in the report,
excluding any conditions or an increase that would result in a fully stayed suspension, before
issuing its decision, the Court shall issue a second show cause order giving the parties twenty days
from the date of the order to file objections. Answer briefs shall be filed in the manner as provided
in division (C) of this rule.

(E)  Supreme Court Proceedings. After consideration of a matter submitted to it, the
Supreme Court shall enter an order as it finds proper. If the Court rejects a consent to discipline
agreement submitted pursuant to Section 16 of this rule, the Court shall remand the matter to the
Board for further proceedings. Unless otherwise ordered by the Court, any disciplinary order or
order accepting resignation shall be effective on the date that the order is announced. The order
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may provide for reimbursement of costs and expenses certified by the Board and order restitution.
An order imposing a suspension for an indefinite period or for a period of six months to two years
may allow full or partial credit for any period of suspension imposed under Section 18 of this rule.

[Existing language unaffected by the amendments is omitted to conserve space]
Section 21.  Probation Procedures.
[Existing language unaffected by the amendments is omitted to conserve space]

(F)  Duty of the Board upon Filing of Petition. Upon receipt of a petition for
revocation of probation, the director of the Board shall send a copy of the petition by certified mail
or electronic service address to the respondent with a notice requiring the respondent to file, within
ten days after the mailing of the notice, six copies of the respondent’s answer and serve copies on
counsel of record. Extensions of time for the filing of the answer may be granted by the director
of the Board for good cause shown.

[Existing language unaffected by the amendments is omitted to conserve space]

Q) Reinstatement of Stayed Suspension. On the filing of the final certified report by
the panel, the Supreme Court may issue to the respondent an order reinstating any period of
suspension previously stayed by the Supreme Court, pending the entry of a final order by the
Supreme Court. Notice of an order reinstating any period of suspension previously stayed shall be
served personally or by certified mail or electronic service address by the clerk of the Supreme
Court on the respondent and all counsel of record.

[Existing language unaffected by the amendments is omitted to conserve space]
Section 22.  Duties of a Disbarred or Suspended Attorney.
[Existing language unaffected by the amendments is omitted to conserve space]
(B)  Disqualified Attorney Address. All notices required by a disciplinary order of the

Supreme Court shall be sent by certified mail or electronic service address and contain a return
address where communications may be directed to the disqualified attorney.

(C)  Affidavit. Within the time limit prescribed by the Supreme Court, the disqualified
attorney shall file with the clerk of the Supreme Court and the Office of Disciplinary Counsel an
affidavit showing compliance with the order entered pursuant to this rule and proof of service of
notices required by the order. The affidavit also shall set forth the address where the affiant may
receive communications and the disqualified attorney shall inform the clerk and the Office of
Disciplinary Counsel of any subsequent change in address.
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(D)  Proof of Compliance. A disqualified attorney shall maintain a record of the various
steps taken pursuant to the order entered by the Supreme Court so that, in any subsequent
proceeding, proof of compliance with the order will be available for receipt in evidence.

Section 35.  Definitions.
As used in this rule:

(A)  “Alcohol and other drug abuse” has the same meaning as in R.C. 5119.90
[Involuntary Treatment].

(B)  “Approved treatment program” means a chemical dependency treatment program
approved by a state agency, Ohio Lawyers Assistance Program, or other appropriate authority.

(C)  “Complaint” means a formal written allegation of misconduct, mental illness,
mental disorder, substance use disorder, or nonsubstance-related disorder of a person designated
as the respondent.

(D)  “Confidential” acknowledges the oath of office of Sections 1, 4, and 5 of this rule,
the necessity of confidentiality of all proceedings, documents, and deliberations of a certified
grievance committee, the Office of Disciplinary Counsel, and the Board and its hearing panels.

(E)  “Disorder” means a mental disorder, substance use disorder, or nonsubstance-
related disorder.

(F)  “Disqualified attorney” means a former attorney who has been disbarred or who
has resigned with discipline pending.

(G)  “Electronic service address” means the email address designated by an attorney for
service of documents pursuant to Gov. Bar R. VI, Section 4(B)(2).

(H)  “Judicial officer” means any person who is subject to the Code of Judicial Conduct
as set forth in the Application section of that code.

() “Mental disorder,” “substance use disorder,” and “nonsubstance-related disorder”
have the same meanings as in the most recent edition of the American Psychiatric Association’s
Diagnostic and Statistical Manual of Mental Disorders.

() “Mental illness” has the same meaning as in R.C. 5122.01(A) [Mental IlIness
Adjudication].

&(K) “Misconduct” means any violation by a judicial officer or an attorney of any

provision of the oath of office taken upon admission to the practice of law in this state or any
violation of the Ohio Rules of Professional Conduct or the Code of Judicial Conduct, disobedience
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of these rules or of the terms of an order imposing probation or a suspension from the practice of
law, or the commission of an illegal act or conviction of a crime that reflects adversely on the
lawyers’ honesty or trustworthiness.

<L) “Probable cause” means there is substantial, credible evidence that misconduct has
been committed.

)} (M) “Qualified health care professional” means an individual who is licensed, certified,
or otherwise authorized or permitted by law to provide diagnoses and treatment of disorders and
who is acting within the scope of his or her practice;

MH(N)“Qualified chemical dependency professional” means an individual who is

licensed, certified, or otherwise authorized or permitted by law to provide diagnoses and treatment
of substance use disorders and is acting within the scope of his or her practice.

RULE VI. REGISTRATION OF ATTORNEYS
[Existing language unaffected by the amendments is omitted to conserve space]
Section 4. Obligations of Attorney.
[Existing language unaffected by the amendments is omitted to conserve space]
(B)  Contact information
1) Each attorney admitted to the practice of law in Ohio or registered for corporate
status shall provide the Office of Attorney Services with the attorney’s current residence
address, office address, office telephone number, and office or residence e-mail address,

and electronic service address and shall notify the office of any change in the information
recorded on the certificate of registration pursuant to Section 2 or 3 of this rule.

(2) If an attorney fails to provide the Office of Attorney Services an electronic service
address, the attorney’s office or residence e-mail address shall be deemed to be the
attorney’s electronic service address.

(3)  Service of any notice to an attorney by electronic service address pursuant to these
rules or the Rules for the Government of the Judiciary of Ohio shall be deemed complete.

[Existing language unaffected by the amendments is omitted to conserve space]
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Section 15.  Public Access to Records.
(A)  General

Except for residence addresses, residence telephone numbers, e-mail addresses, electronic
service addresses, and social security numbers, information maintained by the Office of
Attorney Services, provided by the office to another office of the Supreme Court, or
provided by the office to the Ohio Legal Assistance Foundation pursuant Section 4(D)(2)
of this rule shall be available for public access pursuant to Sup. R. 44 through 47.

[Existing language unaffected by the amendments is omitted to conserve space]

RULE VIII. LAWYERS’ FUND FOR CLIENT PROTECTION OF THE SUPREME
COURT OF OHIO.

[Existing language unaffected by the amendments is omitted to conserve space]
Section 3. Eligible Claims.
[Existing language unaffected by the amendments is omitted to conserve space]

(C)  On or after the effective date of this rule, the attorney been disbarred, suspended,
or publicly reprimanded, has resigned, or has been convicted of embezzlement or misappropriation
of money or other property and the claim is presented within ene-year five years of the occurrence
or discovery of the applicable event. The taking of any affirmative action by the claimant against
the attorney within the ene-year five-year period shall toll the time for filing a claim under this
rule until the termination of that proceeding. In the event disciplinary or criminal proceedings, or
both, cannot be prosecuted because the attorney cannot be located or is deceased, the Board may
consider a timely application if the claimant has complied with the other conditions of this rule.

[Existing language unaffected by the amendments is omitted to conserve space]
Section 5. Maximum Recovery.

The Board shall determine the maximum amount of reimbursement to be awarded to a
claimant. No award shall exceed seventy-five one hundred thousand dollars.
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APPENDIX 11

PROCEDURAL REGULATIONS OF THE BOARD OF PROFESSIONAL CONDUCT

OF THE SUPREME COURT OF OHIO
Effective January 1, 2019

[Existing language unaffected by the amendments is omitted to conserve space]

Reg. 8.  Time Guidelines for Pending Cases.

(A)

Pre-hearing Conference. Within ferty thirty days of the appointment of a hearing

panel, the panel chair shall conduct a pre-hearing conference with the parties and counsel of record.
At the discretion of the panel chair, a pre-hearing conference may be held by telephone, and may
be continued from day-to-day. The pre-hearing conference shall be conducted to accomplish the
following objectives:

(1)
()
(3)
(4)

witnesses;
®)
(6)

Simplification of the issues;
Determine the necessity for any amendment to the pleadings;
Establish a discovery timetable;

Identify anticipated witnesses and the exchange of reports of anticipated expert

Identify and arrange for the exchange of copies of anticipated exhibits;

Discuss the possibility of a consent to discipline agreement, obtaining stipulations

of fact, and obtaining stipulations regarding the admissibility of exhibits;

(7)
(8)

Establish a final hearing date;

Discuss any other matters that may expedite the resolution of the case.

[Existing language unaffected by the amendments is omitted to conserve space]
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SUPREME COURT RULES FOR THE
GOVERNMENT OF THE JUDICIARY OF OHIO

RULE II. Disciplinary Procedure.
[Existing language unaffected by the amendments is omitted to conserve space]
Section 4.  Grievances Against Supreme Court Justices.
(A) Initial review.
[Existing language unaffected by the amendments is omitted to conserve space]

@) Upon receipt of the response, or if no response is received, the review panel shall
review the grievance and any response to determine whether good cause exists for further
investigation of the grievance. Fhe Within thirty days of the receipt of the response or expiration
of the fourteen-day response time if no response is received, the review panel shall report its
determination in writing to the Chief Judge. Upon request of the review panel and for good cause
shown, the Chief Judge may extend the time for reporting its determination. If the review panel
determines that good cause does not exist for further investigation, the Chief Judge shall notify the
justice named in the grievance and the grievant of the determination and of the dismissal of the
grievance.

3 In January each year, the administrative judge of each appellate district shall
designate the appellate judge senior in service and one additional appellate judge from the district,
other-than neither of whom shall be the presiding judge of that district or the Chief Judge, to be
eligible for service on a review panel pursuant to division (A)(1) of this section. The administrative
judge shall advise the Chief Judge, in writing, of the designation. Appointments shall be for a
calendar year, and a judge may be reappointed to subsequent terms on the review panels.

(B)  Appointment of special disciplinary counsel; time limits.

(1)(a) If the review panel determines that good cause exists for further investigation, the
Chief Judge shall appoint a special disciplinary counsel to conduct further investigation of the
allegations contained in the grievance and any other misconduct discovered during the course of
investigating the grievance. The special disciplinary counsel shall possess the qualifications set
forth in division (B)(3)(a) of this section and may shall be appointed from the list maintained by
the Office of Disciplinary Counsel pursuant to division (B)(3)(c) of this section.

(i)  When appointing a special disciplinary counsel, the Chief Judge may communicate
with the prior Chief Judge to determine whether special disciplinary counsel has been appointed
to investigate another grievance against the same justice. If special disciplinary counsel has been
appointed, the Chief Judge may appoint the same special counsel to investigate the new grievance.
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[Existing language unaffected by the amendments is omitted to conserve space]

(2)(a) Upon completion of the investigation, special disciplinary counsel shall either file
a report te with the Chief Judge erprepare-and-fHle. If the report recommends that the grievance
should be dismissed, the Chief Judge shall notify the grievant and the justice named in the
grievance of such determination in writing. If the report concludes that probable cause exists to
believe that the justice named in the grievance engaged in misconduct, the report shall include
a formal complalnt Wl%h—tk\@@hwf—\ludge in the name of speC|aI d|SC|pI|nary counsel as relator—

gHevaneeengaged—mmlseendﬁet The complalnt shall be submltted with lnvestlgatory materlals

sufficient to demonstrate the existence of substantial, credible evidence to support the
allegations of the complaint. The materials shall include any response filed by or on behalf of
the respondent and may include other reports, summaries, depositions, statements, exhibits, or
any other relevant material.

[Existing language unaffected by the amendments is omitted to conserve space]

(©) Unless the justice against whom the grievance has been filed agrees otherwise, the
matter shall remain private unless and until a formal complaint is filed. Nothing shall prohibit a
special disciplinary counsel from communicating with another special disciplinary counsel who
has been appointed to investigate a grievance against the same justice.

(3)(@) The special disciplinary counsel shall be an attorney admitted to the practice of law
in Ohio, or an attorney licensed and in good standing in any other state and admitted pro hac vice
by the Chief Judge. The special disciplinary counsel shall not be an employee or appointee of the
Supreme Court or have any interest in a case pending before the Supreme Court while serving as
the special disciplinary counsel. The special disciplinary counsel shall have the power to issue
subpoenas and cause testimony to be taken under oath.

(b) The special disciplinary counsel shall be paid expenses and reasonable
compensation, upon approval of the Chief Judge, from the Attorney Services Fund. The rate and
method of compensation, including the payment of compensation while the investigation is
ongoing, shall be established by the Chief Judge in the appointment letter or order. The Chief
Judge may authorize the special disciplinary counsel to employ support staff as necessary to assist
in the investigation and any subsequent proceedings and may authorize payment of fees,
compensation, and expenses from the Fund.

(©) The Office of Disciplinary Counsel shall maintain and provide to the Chief Judge
in January each year a list of attorneys who satisfy the qualifications for appointment as special
disciplinary counsel and who are otherwise available to accept such appointment. The Office of
Disciplinary Counsel may supplement the list with additional special disciplinary counsel, as

necessary.
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(C)  Appointmentof-hearing-panel—proceedings Proceedings on the formal complaint;

probable cause review; appointment of hearing panel.

1) Upon receipt of a formal complaint filed by the special disciplinary counsel, the
Chief Judge shall appoint a probable cause panel. The probable cause panel shall consist of three
former commissioners of the Board of Professional Conduct, none of whom was appointed or
reappointed to the Board by the justice named in the complaint. Upon review solely of the
complaint and the investigatory materials submitted pursuant to division (B)(2)(a) of this section,
the probable cause panel shall make an independent determination whether probable cause exists
for the filing of the complaint. Within thirty days of the appointment of the probable cause panel,
the panel shall issue an order to the Chief Judge certifying the complaint, in whole or in part, or
dismissing the complaint and investigation in its entirety.

(2) If the order dismisses the complaint and investigation in its entirety, the Chief Judge
shall notify the grievant, justice, and special disciplinary counsel. If the order certifies the
complaint in part, the Chief Judge shall provide a copy of the order to the special disciplinary
counsel with instructions to prepare and file a new complaint that conforms to the determination
of the probable cause panel. If the order certifies the complaint in its entirety, or upon receipt of a
new complaint prepared as a result of a partial certification of the probable cause panel, the Chief
Judge shall do both of the following:

@) Appoint a hearing panel of three fulltime trial court judges selected, by lot, from
the list of judges developed and maintained pursuant to division (C){5)(6) of this section. The
judges chosen shall be from separate appellate districts and shall not be from the district in which
the respondent resides. The Chief Judge shall designate one of the judges to serve as the chair of
the hearing panel.

(b) Immediately forward the formal complaint to the director of the Board of
Professional Conduct, who shall send a copy of the formal complaint by certified mail or
electronic service address to the respondent. The complaint shall be accompanied by a notice
requiring the respondent to file, within twenty days after the mailing of the complaint, six copies
of the respondent’s answer and serve copies of the answer on special disciplinary counsel and the
Chief Judge. For good cause shown, the Chief Judge may grant an extension of time to file the
answer.

2)(3) With reasonable notice to the parties, the hearing panel shall hold a hearing on the
complaint. The hearing panel chair may grant requests for continuances for good cause shown. All
hearings shall be recorded by a court reporter and a transcript included in the record of the
proceedings.

3)(4) If at the end of the evidence presented by the relator, a unanimous hearing panel
finds that the evidence is insufficient to support a charge or count of misconduct or a finding of
disability, the panel may order the complaint or count be dismissed. If at the end of all evidence, a
majority of the hearing panel finds that the evidence is insufficient to support a charge or count of
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misconduct, the panel may order the complaint or count be dismissed. The hearing panel chair
shall give written notice of the action taken to the director who shall notify the Chief Judge, relator,
and respondent. There shall be no appeal from an order dismissing the complaint or count of
misconduct.

4)(5) If a majority of the hearing panel determines, by clear and convincing evidence,
that the respondent is guilty of misconduct and a disciplinary sanction is merited or that the
respondent has a mental or physical disability that makes the respondent unable to discharge the
duties of office, the hearing panel shall file a certified report of the proceedings, its findings of
fact, conclusions of law and recommended sanction with the director. The report shall include the
transcript of testimony taken and an itemized statement of the actual and necessary expenses
incurred in connection with the proceedings. The director shall send a copy of the hearing panel’s
report and recommendations to the Chief Judge and serve a copy of the report and
recommendations, by certified mail or electronic service address, on the relator and respondent.
At the conclusion of all proceedings before the hearing panel, the director shall file the record of
such proceedings with the Clerk of the Supreme Court as provided in division (E)(1) of this section.

5)(6) In January each year, the administrative judge of each appellate district shall
designate two fulltime trial judges from within the appellate district to be eligible to serve on a
hearing panel appointed pursuant to division (C)}{1)(2)(a) of this section. In selecting the trial
judges who shall be eligible for appointment to hearing panels, the administrative judge shall
consider legal and judicial experience, gender, race, ethnicity, and other relevant factors. Before
designating a judge as eligible for selection to serve on a hearing panel, the administrative judge
shall contact the judge to determine the judge’s availability for potential service. The
administrative judge shall advise the Chief Judge, in writing, of the designations.

(D)  Appointment of adjudicatory panel; proceedings before the panel.

1) Upon receipt of the hearing panel’s report and recommendations, the Chief Judge
shall convene an adjudicatory panel of thirteen appellate judges to review the report and
recommendations. The adjudicatory panel shall consist of the Chief Judge, who shall serve as
chair of the panel, and the presiding judge of each appellate district. If a the presiding judge of an
appellate district is unavailable to serve on the adjudicatory panel, the appellate judge of the
district who is senior in service on the court of appeals shall replace serve on the presidingjudge
adjudicatory panel. If both the presiding judge of an appellate district and the appellate judge of
the district who is senior in service on the court of appeals is unavailable to serve on the
adjudicatory panel, the presiding judge of the district shall designate another appellate judge of
the district to serve on the adjudicatory panel.

(@) The adjudicatory panel shall issue the respondent an order to show cause why the
report and recommendation of the hearing panel shall not be confirmed and a disciplinary order
entered. The Clerk shall serve notice of the show cause order by certified mail or electronic
service address on relator and respondent.
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[Existing language unaffected by the amendments is omitted to conserve space]
(E)  Miscellaneous provisions.
[Existing language unaffected by the amendments is omitted to conserve space]

(7)(a) The Chief Judge, any former commissioner of the Board of Professional Conduct,
or any judge appointed to serve on a panel pursuant to Section 4 of this rule may contact the
director of the Board of Professional Conduct for procedural guidance relative to responsibilities
set forth in this rule. Special disciplinary counsel may contact disciplinary counsel for procedural
guidance relative to responsibilities set forth in this rule.

(b)  To assist in the execution of these responsibilities, the director and disciplinary
counsel shall prepare and make available education materials that provide general procedural
guidance to the individuals identified in division (E)(7)(a) of this section. The education materials
may include written guidance, sample correspondence, orders, and entries, and information
regarding the retention of records pursuant to Section 8 of this rule.

Section 5. Campaign Conduct; Enforcement and Sanctions.
[Existing language unaffected by the amendments is omitted to conserve space]
(E)  Appeal of sanction.

The respondent may appeal a sanction issued by the commission to the Supreme Court.
Notice of appeal shall be given by the respondent to the secretary of the commission and the
Supreme Court within twenty days after the respondent’s receipt by certified mail or electronic
service address of the commission’s order. After receipt of the notice of appeal, the Court may
issue a briefing order and other appropriate orders.

Section 6. Campaign Conduct; Enforcement and Sanctions; Justices and
Candidates for the Supreme Court.

(B)  Appointment of hearing panel; proceedings on the formal complaint.
[Existing language unaffected by the amendments is omitted to conserve space]

(3) Within five days of the conclusion of the hearing, the hearing panel shall prepare
and issue a report of its findings and recommendations. If the panel finds, by clear and convincing
evidence, that the respondent violated Canon 4 of the Code of Judicial Conduct and that a sanction
for such violation is warranted, the hearing panel’s report and the record of the proceedings shall
be certified to the director, together with a recommendation as to whether the complaint should
be considered on an expedited basis and whether the five-judge commission appointed pursuant
to division (C) of this section should issue a cease and desist order pursuant to division (C)(2) of
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this section. If the hearing panel determines, by clear and convincing evidence, that a violation
of Canon 4 has occurred, the hearing panel shall determine whether the respondent previously
has been found to have violated Canon 4 and include the determination in its report. The director
shall provide a copy of the hearing panel’s report to the Chief Judge and send a copy of the
hearing panel’s report to the relator and respondent by certified mail or electronic service address.

(C)  Appointment of five-judge commission; proceedings before the commission.
[Existing language unaffected by the amendments is omitted to conserve space]

(3) The commission’s determination and any cease and desist order shall be sent to
the director who shall provide a copy to the Chief Judge and serve a copy on the respondent and
relator by certified mail or electronic service address. At the conclusion of all proceedings before
the hearing panel, the director shall file the record of such proceedings with the Clerk of the
Supreme Court as provided in division (F)(1) of this section.

(D)  Appeal of sanction.

1) The respondent may appeal a sanction issued by the commission. The notice of
appeal shall be filed by the respondent with the Clerk of the Supreme Court within twenty days
after the receipt by certified mail or electronic service address of the commission’s order. The
Clerk shall provide a copy of the notice of appeal to the Chief Judge and send a copy to the
relator by certified mail or electronic service address.

[Existing language unaffected by the amendments is omitted to conserve space]

(3) The adjudicatory panel may establish a briefing schedule and make other
appropriate orders. All orders of the adjudicatory panel shall be issued upon instructions from
the panel by the Clerk who shall send the orders by certified mail or electronic service address.

(E)  Failure to prosecute.

If, after probable cause has been found, the relator attempts to withdraw the grievance or
otherwise fails to prosecute the formal complaint, the Chief Judge shall appoint a special
disciplinary counsel who possesses the qualifications set forth in Section 4(B)(3) of this rule.
Upon appointment, the special disciplinary counsel shall act as relator in the pending matter.

(F)  Miscellaneous provisions.
[Existing language unaffected by the amendments is omitted to conserve space]
(5)  The Chief Judge shall transmit to the Board of Professional Conduct all confidential

files and records of the proceedings that were dismissed without the filing of a formal complaint.
The transmission shall occur after the conclusion of all proceedings pursuant to Section 6 of this
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rule for which the Chief Judge was responsible during the Chief Judge’s term. The Board shall
maintain the files and records in paper or electronic format and in accordance with the following
schedule:

(a) Files related to any matter dismissed without a probable cause determination shall
be retained for two years;

(b) Files related to any matter that proceeded to a probable cause determination but was
dismissed without the filing of a formal complaint shall be retained for ten years;

[Existing language unaffected by the amendments is omitted to conserve space]
Section 8. Definitions.
As used in this rule:

(A)  “Complaint,” “probable cause,” and “misconduct” have the same meanings as in
Gov. Bar R. V;

(B)  “Costs” means expenses incurred by the Board of Professional Conduct, the
Supreme Court, and any panel or commission of judges in conducting proceedings under this rule;

(C)  “Disciplinary sanction” means any of the sanctions set forth in Gov. Bar R. V,
Section 12, removal, or suspension from office;

(D)  “Electronic service address” means the email address designated by an attorney for
service of documents pursuant to Gov. Bar R. VI, Section 4(B)(2).

(E)  “Good cause,” for purposes of Sections 4(A) and (B)(1) of this rule, means that,
based on a review of a grievance and any response received, there exists an articulable legal and
factual basis to warrant further investigation of the allegations contained in the grievance;

E)XF) “Judicial candidate” has the same meaning as in Rule 4.6 of the Code of Judicial
Conduct.

RULE IIl.  Disability Retirement, Removal, or Suspension of Judges.
[Existing language unaffected by the amendments is omitted to conserve space]

Section 2. Action on the Complaint.
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(A)(1) Upon receipt of a written and sworn complaint, the chair of the Board shall convene
the Board and present the complaint. The director of the Board shall send a copy of the complaint
to the judge against whom the complaint is made. The Board shall then review the investigation
made by the Office of Disciplinary Counsel or a certified grievance committee. If, after review of
the investigation, two-thirds of the members of the Board determine that there is substantial
credible evidence in support of the complaint, the director of the Board shall certify to the Supreme
Court the result of the investigation.

@) The report of the Board shall be sent by certified mail or electronic service address
to the judge against whom the complaint is made at the same time it is sent to the Supreme Court.

(B)(1) If the report finds there is substantial credible evidence in support of the complaint,
the Supreme Court shall appoint within a reasonable time after its receipt a commission of five
judges, as provided in section 2701.11 of the Revised Code.

The chair of the commission appointed to determine the question of retirement, removal,
or suspension of a judge shall be designated by the Supreme Court. After receipt of the notice of
appointment and the receipt of the complaint, the chair promptly shall fix a day, time, and place
for the hearing.

(@) If the commission determines by majority vote that grounds for retirement,
removal, or suspension without pay have been established by clear and convincing evidence as
alleged in the complaint or as provided in section 2701.12 of the Revised Code, the commission
shall make the necessary and proper order. Notice of any order shall be sent by certified mail or
electronic service address with return receipt to the judge against whom the finding has been made
and to the Supreme Court.

[Existing language unaffected by the amendments is omitted to conserve space]
Section 3. Appeal.

Any judge retired, removed, or suspended by the commission may appeal the action to the
Supreme Court on the record made before the commission. Notice of the appeal shall be given by
the judge to the commission and the Supreme Court within twenty days after the judge's receipt
by certified mail or electronic service address of the findings made by the commission. After a
notice of appeal is given, the time for filing a transcript of testimony, briefs, and the conduct of a
hearing shall be as provided in Gov. Bar R. V.

[Existing language unaffected by the amendments is omitted to conserve space]
Section 8. Definition.

As used in this rule;:
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(A)  “Electronic service address” means the email address designated by an attorney for
service of documents pursuant to Gov. Bar R. VI, Section 4(B)(2).

(B) “pay Pay” means all salary payable and benefits available to the Justice or judge as
a result of his or her service in judicial office.
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THE OHIO REVISED CODE

Sec. 2701.11. Subject to rules implementing this section
and section 2701.12 of the Revised Code that shall be
promulgated by the supreme court, any judge, upon a written and

sworn complaint settingforth—the cause orcauses—and-after
bl . I : I n be_I I

investigated and adjudicated in accordance with the procedures

in Rule V of the Supreme Court Rules for the Government of the

Bar or Rule 111 of the Supreme Court Rules for the Government of
the Judiciary, any—judge may be retired for disability, removed

for cause, or suspended, without pay, unless the suspension is

fully stayed, or reprimanded, for cause by—a-commission—composed
c i s f thi . alofw hall | n | by

the supreme court from—among—judges—of the courts—of record

I L withi I . ol iurisdicti n h of -
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I i _ P f w hall |
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retirement, removal, or suspension of a judge. The secretary
supreme court shall certify each order efa-commission—which

that commands the retirement, removal, or suspension, unless

fully stayed, of a judge to the governors—the—chiefFjusticeof
the—supreme—court; and the officer required by law to draw

warrants for payment of the salary of such judge.

Sec. 2701.12. (A) Cause for removal or suspension of a
judge from office without pay under section 2701.11 of the
Revised Code exists when he the judge has done any of the

following, since first elected or appointed to judicial office:

(1) Engaged in any misconduct—invelvingmoral—turpitude;—or
a violation of such-of the canons—eof judicial-ethies Ohio Code

of Judicial Conduct or the Supreme Court Rules of Professional

Conduct adopted by the supreme court as that would result in a
substantial loss of public respect for the office;
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(2) Been convicted of a—erime—invelvingmoral—turpitude an

illegal act that adversely reflects on the honesty or

trustworthiness of the judge; or

(3) Been disbarred or suspended for an indefinite period
from the practice of law for misconduct occurring before or

after such election or appointment.

(B) Grounds for retirement of a judge from office for
disability exist when he the judge has a permanent physical or
mental disability which prevents the proper discharge of the
duties of hi#s the office.

(C) Grounds for suspension without pay of a judge from
office for disability exist when he the judge has a physical or
mental disability which will prevent the proper discharge of the
duties of hi#s the office for an indefinite time.
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APPENDIX B

SURVEY RESULTS
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APPENDIX C

OHIO DISCIPLINARY PROCESS FLOW CHART
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APPENDIX D

JUSTICE GRIEVANCE INVESTIGATION PROCESS FLOW CHART
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APPENDIX E

ROSTER OF CERTIFIED GRIEVANCE COMMITTEES
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APPENDIX F

CERTIFIED GRIEVANCE COMMITTEES MAP
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APPENDIX G

ROSTER OF ATTENDEES AT JANUARY 2019 TASK FORCE MEETING
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ROSTER OF ATTENDEES AT JANUARY 2019 TASK FORCE MEETING
Alysha Clous (Columbus Bar Association, Assistant Bar Counsel)
Jonathan Coughlan (respondents’ counsel)

Joe Dawson (Toledo Bar Counsel)

Joseph Dunson (Cleveland Bar Association CGC Volunteer)
Nathan Hosek (Drake County Bar Counsel)

Richard Koblentz (Respondents’ Counsel)

Patricia Lowery (Medina County CGC)

Kent Markus (Columbus Bar Association, Bar Counsel)
Terry Patterson (Cincinnati Bar Counsel)

Kenneth Peller (Warren County Bar Counsel)

Reverend Keith Rasey (Medina County)

Monica Sansalone (Respondent’s Counsel)

Nicolas Smith (Erie-Huron Bar Counsel)

Michael Thompson (Mahoning County Bar Counsel)

Robert E. Zulandt, Jr. (Geauga County Bar Counsel)
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